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I. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 


The jurisdiction of the court is based on the gener^ 
jurisdiction of this court as provided in Sec. 17-101, D. C. 
Code, 1940, 41 Stat. 1312, sec. 12. j 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, on|a 

verdict of a jury in the sum of $6,000.00, in favor of the 

i * '• • • * | 
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plaintiff, Estelle Cain, in Civil Action No. 25,082, from 
which the defendants, Abraham S. Kay, et al., noted an 
appeal. 

STATEMENT OF THE CASE. 

The plaintiff filed a complaint for damages for injuries 
sustained by reason of a fall down the back entrance and 
outside stairway of an apartment house owned and oper¬ 
ated by the defendants. The apartment house is in Mount 
Rainier, Maryland. The acts of negligence alleged in 
the complaint were two: first, the presence of a milk bottle 
on the stairs, over which plaintiff tripped but this charge 
of negligence was waived by the plaintiff at the trial, it 
being conceded that defendants had no notice thereof (Ap¬ 
pendix 1); and second, the failure of the defendants to 
provide a light on and over said stairway (App. 35-36). 

The defendants answered; they denied the acts of negli¬ 
gence and asserted that the injuries of the plaintiff were 
due to her contributory negligence and to her sole negli¬ 
gence. The answer also alleged that the lease of plaintiff, 
by virtue of which plaintiff was a tenant of the defendants, 
contained a provision expressly releasing defendants from 
liability to the plaintiff in an action of this character (App. 
37-39). 

The apartment house in which plaintiff was injured is 
located at 4103 Russell Avenue, Mount Rainier, Mary¬ 
land (App. 2). Plaintiff was a tenant of said apartment by 
virtue of a written lease, which plaintiff read and under¬ 
stood, “clearly and perfectly” (App. 10). The lease pro¬ 
vided, among other things, that: 

* * * said Lessor (defendants) shall not be liable 
in any manner for any interruption in any services, 
such as heat, water, electricity, gas, or the like, nor 
shall said Lessor be liable for any loss or damage to 
the person or property of said Lessee (plaintiff) or 
of any person using or occupying or visiting said de¬ 
mised premises arising from any cause in or about 
said building or said demised premises, whether caused 
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by or resulting from the bursting, leaking, or over¬ 
flowing of any water or steam pipes, or other caupe 
whatsoever (App. 34). 

Plaintiffs Evidence. 

At the time plaintiff moved into her apartment, there 
were other tenants living in the building. There were about 
22 apartments in that building. Since plaintiff moved ipto 
the apartment, the janitor had been taking care of the 
hallways. The janitor also turned the lights off and on 
in the entrances; at least plaintiff ** supposed” that he 
did it (App. 2). j 

There were two entrances to the building; the front en¬ 
trance on Russell Avenue and the entrance on Eastern Ave¬ 
nue (App. 2). About 14 families used the entrance pn 
Eastern Avenue, which had a cement sidewalk leading to 
the street. Plaintiff, from a photograph, showed that tjhe 
sidewalk led from Eastern Avenue to the rear of the apart¬ 
ment building where an open stairway led down to tpe 
basement of the building. At the bottom of the stairs, 
there was a landing.- After a person walked down the stairs 
and reached the landing, there was a door on the right hand 
side, leading into the basement. Immediately over the 
door was a light fixture (App. 3). 

The light switch for the fixture was on the inside of 
the door, on the left hand wall as you enter the apartment 
building (App. 6). 

At the time of the accident, the light fixture above the 
door was hanging by the electric cord or wire. Plaintiff 
had reported that condition to the janitor of the building 
and the defendants’ secretary, about a month prior to the 
accident (App. 4). However, that hanging condition of 
the fixture did not affect the electric circuit, as plaintiff 
had seen the light lit during that month (App. 7-8). 

It was raining on the night of the accident (App. 6). 
Plaintiff had an open umbrella in her hand and proceeded 
down the stairs with the umbrella open (App. 9). She 
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stepped on a milk bottle about the second or third step of 
the stairs and fell to the bottom of the steps (App. 5). 

Before the accident, plaintiff had used the back stairs 
every evening. She knew that the fixture for turning on 
the light over the stairway was on the inside of the door 
at the foot of the stairs. Plaintiff had seen the janitor of 
the building turn that light on, sometimes (App. 6). 

About 30 days before the accident, plaintiff had gone 
down those stairs every night in the dark (App. 7). She 
had never had any difficulty descending the stairs (App. 8). 

One of plaintiff’s witnesses testified that she had been 
down those back stairs in October and in December, preced¬ 
ing the accident, and that there was no light at that en¬ 
trance. She did not “pay too much attention to the light 
fixture, though” (App- 11). She did not testify that the 
light would not light, if the switch were thrown. 

A second witness for the plaintiff testified that she visited 
plaintiff for five days in December, before the accident. 
She noticed that the light fixture was hanging by the cord 
and it looked like the socket was broken. She did not testify 
that the light would not light, if the switch were thrown. 
This witness’s testimony was of a negative character. All 
she could say was, that the light was not on when she went 
in and out of the apartment at night. The plaintiff, accord¬ 
ing to this witness, called the defendants’ office and com¬ 
plained about the light being out. 

. i ' ’ . i ' ■ / . jj i ; !) t i ! 1 1 

Defendants’ Evidence. 

Defendants produced one Hardy, who was the janitor of 
the apartment in which plaintiff was hurt. Hardy had 
worked there about three years (which was before plaintiff 
became a tenant). His hours of work w T ere from 7:30 a. m. 
to 4 p. m. He never w T orked more than eight hours. In 
the mornings he checked the lights in the apartment (App. 
13). i Hardy carried a basket of electric light bulbs with 
him each morning and, after testing the lights by throwing 
the switch, replaced any broken or worn out bulbs. At 
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times he found that bulbs had been entirely removed and 
those were replaced (App. 14). 

Plaintiff never made any complaint to Hardy about the 
electric lights (App. 14). 

Every morning, Hardy turned the switches of the lights 
off and on in order to see whether or not they were in work¬ 
ing order. Bulbs had been missing from the light socket 
over the back entrance before the accident and had been 
replaced by the witness (App. 15). Hardy never turned 
the lights on in the evening; his duty was only to turn them 
off in the morning. That was the custom since 1941 (Appi 

16). j 

Defendants 7 office manager testified that there was nd 
sod, no short cut and no sidewalk at the rear entrance of 
the apartment building when plaintiff rented and moved 
into her apartment (App. 17-18). 

Defendants 7 chief telephone operator was not on duty 
when plaintiff made her complaint about the accident!; 
however, she heard about it the next morning. Thereupon, 
the operator searched the complaint records to see if plain r 
tiff had made a prior complaint about the light fixture^ 
She found none (App. 18-19)1 The janitor of the apartl- 
ment was not supposed to turn on the electric lights in the 
building before he went off duty . The tenants in the build¬ 
ing do that. Witness knew this because she lived in tht 
building (App. 20). j 

The manager of the entire apartment development testi¬ 
fied that at the time plaintiff rented her apartment, the 
lawn was unsodded and ungraded and that there was no 
sidewalk at the rear entrance. The duty of the janitor in 
plaintiff’s apartment was to check the lights in the build¬ 
ing when he arrived in the morning. The janitor cut the 
lights off and tested them to see if they were in good con¬ 
dition and working order. The hours of employment of 
the janitor were 7:30 a. m. to 4 p. m. The janitor was 
working under the War Manpower Act and could work only 
48 hours per week (App. 21). It was no part of the duty 


6 


of the janitor to turn the lights on in the evening. At 
the time plaintiff rented her apartment, it was the practice 
and custom of the tenants to turn the lights on in the even¬ 
ing. Bulbs had been removed from light fixtures in that 
building (App. 22). 

The manager further testified that the defendants had 
never had a setup for the turning on of lights. It was 
left to the tenants to turn the lights on at different times, 
depending on whether or not it was dark in the different 
seasons. Because of that setup, no one was designated to 
turn on the lights (App. 26). In going down the back 
stairs of the apartment where plaintiff resided, a person 
would have to walk all the way down the stairs and open 
the door to reach the light switch, before he could turn on 
the light above the stairway (App. 27). 

The telephone operator who was on duty when the com¬ 
plaint about plaintiff's accident was alleged to have been 
made testified that no complaint was received from plain¬ 
tiff, but from plaintiff's mother on the night of the acci¬ 
dent (App. 28). 

Motions for Directed Verdict. 

At the conclusion of plaintiff's evidence, defendants made 
a motion requesting the court to direct a verdict for the 
defendants on the ground that there was no proof that 
there was any contract between the plaintiff and defend¬ 
ants for the furnishing of light; that there was no assumed 
obligation requiring the defendants to furnish light over 
the stairs ,* that there was no duty on the defendants, from 
the fact disclosed, to furnish any light in the area where 
plaintiff was injured; that the fact that plaintiff fell over 
a milk bottle, the presence of which defendants had no 
notice, was insufficient evidence to go to the jury; that the 
defendants had a full and complete release from the plain¬ 
tiff by reason of the clause in the lease heretofore men¬ 
tioned. That motion was renewed at the conclusion of all 
of the evidence and the court denied both (App. 29). 


The Instructions to the Jury. 

Neither counsel nor the court read any written instruc¬ 
tions to the jury. However, instructions were submitted 
to the court and discussed by counsel as appears at pp. 
24-25 of the Appendix. At that time, counsel for the plain¬ 
tiff withdrew his instructions; but counsel for the defend¬ 
ants objected to the court instructing the jury contrary 
to the common law, and to the court giving an instruction 
which would require the landlord to have or maintain lights 
in a common hallwav, in the absence of statute, contract, or 
assumption of such duty by the landlord. 

Immediately before the court charged the jury, the cot^rt 
made an inquiry as to whether there was any testimony 
that the light over the stair was “in this condition for a 
considerable time before the accident”. Counsel for t^ie 
defendants endeavored to point out to the court that plain¬ 
tiff had not testified that the light over the stair wlas 
completely out for a “considerable time”. But the court 
ruled: 

1 will grant the question of notice being presunqed 
for a length of time. You may except. 

Mr. Burnett. Yes, sir, your Honor. 

The court then charged the jury, among other instruc¬ 
tions, as follows: 

In this case, the plaintiff, Mrs. Cain, was a tenant 
of the defendant in the apartment building which has 
been described to you. In this apartment building, as 
in most apartment buildings, the landlord maintains a 
control of the halls and entrances or exits, as the case 
may be. It is his duty to use reasonable care to ren¬ 
der these halls, entrances and exits reasonably safe 
for those who have the right to use them. In this 
case, the plaintiff, a tenant, had the right to use the 
halls, entrances and exits, whichever thev may be 
called. 
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With that general statement of the law, appellants have 
no quarrel. However, we respectfully submit, that such 
an instruction had no place in this case. Particularly, is 
this true, when we consider the succeeding words of the 
court: 

It was the duty of the landlord, the defendant here, 
to exercise reasonable care to see that those halls, en- 
i trances and exits were reasonably safe for the occu- 
i pants of that building. If the building had been con¬ 
structed so as to be reasonably safe, and thereafter 
circumstances arose, by reason of some act or obstruc¬ 
tion, and the landlord has notice of plaintiff’s com¬ 
plaint and of the possible danger to the tenants, it is 
his duty to remove the obstructions or anything which 
prevents the safe use of the premises, if he has notice 
of them in time to remove them. 

We wish to point out here that there was no evidence 
of faulty construction or of failure to remove obstructions, 
or of notice of either. Yet the court continued to speak 
thereof: 

If he (the landlord) has no actual notice, and the 
notice has been so short that he has not had time to re¬ 
move the obstructions, or knowledge of the obstruc¬ 
tions was not brought to him in time, why, he is not 
charged with any liability for the accident. If the ob¬ 
struction, or the defect, has remained for such a length 
of time that it might reasonably be assumed that he 
would have had knowledge of it, then no actual notice 
is necessary, but if he has had actual notice of the 
defect, and it has continued for such a time that in the 
ordinary course of events you could assume that he 
i did have notice of it, then he is liable. 

Undoubtedly, the court here was endeavoring to cover 
the circumstance of the light fixture hanging by the cord. 
If so, the court was clearly in error as pointed out in the 
colloquy immediately before the charge and to which the 
court gave appellants an exception. As the record shows, 
the fixture was hanging by the cord, but it operated just 


as effectively in that manner as if it had been in A-l con¬ 
dition. At least, so said the plaintiff (App. 7-8). The 
court continued: 

I 

It has been testified that a bottle was left on these 
stairs by the landlord, 

(There was no such testimony.) 
that the stairs were not lighted, and that the landlord 
had not used reasonable care to see that they were 
lighted so as to give proper protection to the tenants. 

So, if you find that reasonable care required tbe 
lighting of this stairway, and that the landlord hpd 
notice of any failure to maintain these lights, or the 
failure had continued for such a time as would be 
reasonably presumed in the ordinary course of events 
that he did have notice, then the defendants are liable 
for any injury that resulted to a tenant in the use j of 
the stairway. 


Thus, it is seen that the court refused to charge (1) !on 
the contract relation of the plaintiff and defendant, respect¬ 
ing the duty to furnish light, (2) on the assumption of hnv 
duty by the landlord to provide light over the stairwhy, 
(3) on the duty of the landlord to furnish light over ihe 
stairway, as disclosed by conditions at the inception j of 
plaintiff’s tenancy. 

At the conclusion of the charge, defendants renewed their 
objections to all that the court had said respecting ihe 
reasonable care required of the defendants (App. 33). 


Motion Non Obstante Veredicto. 

After the verdict, defendants moved the court to set 
aside the verdict and judgment and to have a judgment 
entered in accordance with defendants’ motion for a di¬ 
rected verdict. That motion was overruled by the court 
(App. 40-41). 
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STATEMENT OF POINTS. 

The court erred: 

1. In holding that there was an obligation upon the de¬ 
fendants to furnish and maintain a light on and over the 
stairway where plaintiff fell. 

2. In ruling that the lack of light on and over the stair 
for the period of time and under the circumstances narrated 
by plaintiff and her witnesses, constituted notice to the de¬ 
fendants of the actual fact that the light fixture was broken 
and would not light when the switch was turned. 

3. In so instructing the jury. 

4. In instructing the jury that reasonable care required 
the defendants to light the stair. 

5. In ruling that the lease of plaintiff with the defend¬ 
ants was not a release of liability by the plaintiff. 

6. In denying the Motion Non Obstante Veredicto. 

I SUMMARY OF ARGUMENT. 

The accident oecured in Maryland. The plaintiff was 
injured while walking down a common stairway of a build¬ 
ing in which she was a tenant. Under the common law of 
Maryland, which is the law of the case, there is no liability 
on a landlord for failure to furnish light on and over a 
common stairway unless there is an express contract so 
to do, or unless a statute so required, or unless the land¬ 
lord furnished such a light at the commencement of the 
tenancy, or unless the stairway was so constructed as to 
be and become a pitfall in the absence of a light. The 
plaintiff failed to offer evidence tending to prove any of 
the above exceptions. Consequently, the court should have 
either directed a verdict for the defendants on all of the 
evidence, or, should have granted defendants’ motion to 
enter judgment in accordance with their motion to direct 
a verdict. 


The court should not have instructed the jury contrary 
to such principles. 

The plaintiff and her witnesses testified that the ligfht 
over the stair was not lighted, that it was hanging by a 
cord, but the plaintiff testified that the lighting fixture 
did operate, when the switch was turned, notwithstandihg 
such condition. The plaintiff and her witnesses testified 
that the defendants were notified of that condition of the 
lighting fixture. The court ruled and instructed the jury 
that notice of such damage to the lighting fixture (although 
it continued to function in such condition), constituted 
negligence on the part of the defendants either, if the juky 
believed that the defendants did not remedy such condition 
after such notice, or, if the condition continued to exist fpr 
a sufficient length of time to constitute notice to the defend¬ 
ants, as a matter of law. The facts do not support suhh 
ruling. No matter how the light hung or dangled on a 
cord; as long as the cord did not constitute a hazard and 
as long as the bulb continued to light up when the switch 
controlling the electric current was turned, no negligence 
could be imputed to the defendants, whether the defendants 
had actual notice of such condition of the fixture, or, 


whether the fixture so hung by the cord for a month 


or 


even a year. 

There was no basis in law and under the facts of this 
case for the court to charge that reasonable care requilted 
the defendants to light the stair. 

The plaintiff and defendants executed a valid lease for 
the rental of plaintiff’s apartment. By the terms of such 
lease, which plaintiff read and understood “clearly and 
perfectly”, plaintiff released the defendants from liability 
for her injuries. 
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ARGUMENT. 

Plaintiff's injuries were sustained in the State of Mary¬ 
land. Therefore, the law of Maryland will govern the 
respective rights and liabilities of the parties to this ac¬ 
tion. There are no cases in the Court of Appeals of Mary¬ 
land touching upon the liabilities of the defendants in this 
case. There are none in our Court of Appeals. 

But Maryland is a common-law State. Therefore, this 
court must follow the common law in establishing the lia¬ 
bility of these defendants. 

The court should not ignore a common-law rule in view 
of “the common understanding and the judicial accept¬ 
ance” of it. Gertman v. Burdick, 75 U. S. App. D. C. 48, 
55,123 F. 2d 924. 

The cases upon the proposition to be discussed are in 
two categories. First, those cases, which adhere to the 
common law, and hold that the landlord is not liable to his 
tenant for injuries sustained by reason of failure to light 
common halls or stairways, in the absence either of (a) an 
expressed or implied contract so to do, or, (b) a statute 
or ordinance requiring such light. Second, those which 
have extended the common law to some extent, and hold 
either (a) that the landlord who assumes the duty and ob¬ 
ligation of lighting the common halls or stairways must 
continue so to do or (b) that the landlord must continue 
to furnish light for common halls and stairways in the 
same fashion and manner as on the date of the establish¬ 
ment of the landlord and tenant relation. 

At the outset of the argument upon this proposition of 
law, we remind the court that there was no evidence offered 
by the plaintiff tending to prove either (1) that there was 
a statute or ordinance in effect in Mt. Rainier, Maryland, 
requiring a landlord to furnish lights on or over a common 
stairway used i v his tenants, or (2) that there was a con¬ 
tract between tt e plaintiff and defendants whereby the 
defendants were required to furnish such a light, or (3) 
that the defendants assumed the obligation of furnishing 
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such light, or (4) that the landlord had furnished stich 
light at the date of the establishment of the relationship 
of landlord and tenant, or (5) that there was a structural 
defect in the stairway, amounting to a trap or pitfall. The 
plaintiff and the trial court adopted the proposition tjhat 
the obligation of the landlord to furnish light on and over 
a common stairway was an implied obligation, no matter 
what the facts of this case, or of any case, disclosed. 

We will first consider the rule as announced by the coprts 
of New York. Mr. Chief Justice Cardozo clearly stated 
the law in McCabe v. Mackay (1930), 253 N. Y. 440 (171 
N. E. 699), wherein it appears that the tenant’s action for 
negligence was based on the violation of a statute requir¬ 
ing lights in hallways, but the court announced the eomndon- 
law rule before deciding the effect of the statute. In re¬ 
versing a judgment entered upon a verdict directed for 
the plaintiff, the court said, p. 441: 

The defendant is the owner of an office building in 
the City of New York. Plaintiff, one of the occupants 
of the building, fell on the stairs and was hurt. There 
is evidence that the electric light was not burning in 
the hall, and this after notice to the superintendent of 
the building. There is also a basis for an inference 
that the darkness caused the fall. 

At common law, an owner of a building does not lowe 
a duty to his tenants to provide the common ways with 
artificial light, in the absence of defective conditions, 
or conditions of peculiar danger, that may call for 
special warning (BEilsenbeck v. Guhring, 131 N. Y. 674; 
Sheehan v. East 98th Street Corp., 242 N. Y. 262)., No 
such conditions are shown to have been present here. 
If the plaintiff is to prevail, the omission to provide a 
light must be found to have been a breach of a statu¬ 
tory duty. 

In Gorman v. White , et al ., 46 N. Y. S. 1 (19 App. Div. 
324), we find a case with facts quite similar to the one at 
bar. In that case, the court directed a verdict for tho de¬ 
fendant, which was affirmed. There we find, p. 1: 
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Between the hours of 6 and 7 on the evening of the 
29th day of April, 1893, plaintiff’s wife was proceed¬ 
ing down the back stairs from her apartments on the 
fourth floor to the back yard for wood. On one side 
j of the stairway was a hand rail about 18 inches from 
i the wall, and on the other a partition wall. What hap¬ 
pened Mrs. Gorman .described as follows: 

The stairs were so dark I could not see my hand. 
I had to hold the banister while I was going all the 
way down. There was no gas lit. There was a 
gas fixture right over the stairs, but the meter was kept 
locked by the janitor in a little place in the wall. There 
was another fixture on the second floor, two flights 
from the street. During all the time I lived there, the 
janitor had charge of the lighting of the gas. Tenants 
were not allowed to light it. It was kept locked. The 
janitor had the key. I had gone down these stairs 
and reached almost to the turn in the last flight and 
was about 12 steps from the bottom of the stairway, 
when my right foot stepped upon something on the 
stairway, and I fell, and only that I held on to the 
bannisters I would have fallen down. I felt that it 
was a piece of wood that I stepped on, but did not 
see it until after the janitor had lit the gas. He came 
around right after the accident, and lighted it. I was 
holding the bannister with my right hand and was go¬ 
ing down carefully, because it was so dark. 

As soon as the injured woman had told the story of 
the accident, the trial judge advised counsel that with¬ 
out other evidence of negligence there could be no re¬ 
covery. It being conceded that the plaintiff could not 
show other negligent acts, whether of omission or com¬ 
mission, the plaintiff rested, whereupon his complaint 
was dismissed. 

The stick of wood carelessly left upon the stairs 
caused the plaintiff’s wife to fall. The evidence, how¬ 
ever, does not even suggest that the defendant is re¬ 
sponsible for its presence there. But, urges his coun¬ 
sel, although defendant was not responsible for 
the presence of the stick of wood on the stairs, and 
Mrs. Gorman would not have fallen had she not stepped 
on it, still she could have seen it, and avoided it, had 
the gas in the hall been lighted. True, but the presence 
of a stick of wood on the stairway was not a probable 


clanger against which the owner was called on to pro¬ 
tect his tenants by lighting the gas. The appellant 
is, therefore, driven to make the claim that a landlord 
is negligent under all circumstances who fails to ke^p 
the halls and stairways of his tenement houses lighted. 
But in this state the law is settled otherwise. Halpjn 
v. Townsend, 2 City Ct. R. 417, affirmed 107 N. Y. 683, 
14 N. E. 611; Muller v. Minken, 5 Misc. Rep. 444, &6 
N. Y. S. 801, Hilsenbeck v. Guhring, 131 N. Y. 674, £0 
N. E. 580; Jucht v. Behrens (City Ct. Brook.), 7 N. Y. S. 
195. (Italics Supplied.) 

In Polansky v. Heller (1922), 241 Mass. 484, 485 (1$5 
N. E. 572), “The unconlradicted testimony of the defend¬ 
ant was that the building was in the same condition as when 
constructed and rented; that these hallways were lighted, 
if at ally by the tenants; and that he (the landlord) assumed 
no duty in this respect.’’ (Italics supplied.) The plaintiff 
sued for injuries sustained by reason of the landlord’s 
failure to light the hallway. The trial court directed; a 
verdict for defendant and the case was affirmed. The court 
pointed out that there may be instances where the landlord, 
by express or implied agreement, might be under obliga¬ 
tion to furnish light in a common hallway, but that theire 
was no such liability established by the facts in that case, 
saying, p. 485: 

In the absence of statute or agreement a landlord |is 
under no legal obligation to light the common passage¬ 
ways, either for the benefit of the tenants or of persons 
visiting them for business, social or other purposes. 
Dean v. Murphy, 169 Mass. 413; Jordan v. Sullivan, 
181 Mass. 348. 

j 

In Carey v. Klein (1926), 259 Mass. 90 (155 N. E. 868), 
the trial court submitted the case to the jury, reserving the 
question of the liability of the landlord. The jury returned 
a verdict for the plaintiff, but the Court entered a verdict 
for the defendant. The Supreme Court of Massachusetts 
affirmed. The negligence alleged was failure of the land- 
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lord to furnish light in a common hallway. The court 
said, among other things, p. 92: 

The mere relation of landlord and tenant does not 
place the obligation (of furnishing light in a common 
hallway or stairs) upon him (the landlord); nor stand¬ 
ing by itself does the fact that the construction of the 
premises leaves halls and stairways unlighted. Pizzano 
v. Shuman, 229 Mass. 240; Stone v . Lewis, 215 Mass. 
594. 

The same action was taken in Brodsky v. Fine (1928), 
263 Mass. 51, 52 (160 N. E. 335), where part of the plain¬ 
tiff’s evidence was that: 

i * * * the defendant distinctly said at the time of the 
hiring by the plaintiff that ‘‘it (the hallway) would be 
lighted, everything would be lighted, there was elec¬ 
tricity all over the house and everything was fine.” 
! * * • that the plaintiff was supposed to furnish the 
light on the top floor and that the other hallways were 
to be lighted. 

In Steele v. Liflcmd (1928), 265 Mass. 233, (163 N. E. 
898), the Court re-asserted that doctrine. There, the land¬ 
lord had furnished gas light, but later installed elec¬ 
tricity which the tenants turned off and on. 

To same effect: 

Osgood v. Tlnerriault (1935), 290 Mass. 513, 516, 195 
N. E. 734; 

Sodekson v. Lynch (1937), 298 Mass. 72, 73, 9 N. E. 
2d 372; 

Heilbronner v. Scahill (1939), 303 Mass. 336, 337, 21 N. E. 
2d 716, where the Court said: 

From the mere fact that the relationship of landlord 
and tenant existed between the defendant and the 
tenant whom the plaintiff had visited, the defendant 
did not become obligated to the tenant or to the plain¬ 
tiff to keep lighted at night the stairs where she fell, 
and the evidence did not warrant a finding that either 


17 


I 


bv an express or an implied agreement with the tenant 
such an obligation was created. Carey v. Klein, 25^ 
Mass. 90, 92. 

In Iritano v. De Stefa-no (1945), .. Mass. .61 N. E. 
2d 241, we find a case, with few minor exceptions, most likb 
the case at bar. There, the plaintiff was given a verdidt 
by the jury, but the trial court entered a verdict for thb 
defendant. The Supreme Court of Masachusetts affirmed, 
saying : 

The plaintiff, a girl of six, was hurt in the late after¬ 
noon of December 8, 1937, while entering, through a 
dark, common entrance, a tenement house in which hdr 
mother had hired a tenement for twenty years. The 
defendant could be found to have been the landlord 
since 1934, at which time there was an electric light in 
the hallway of the house that would throw light 
through the glass panel of a door out upon the stone 
steps, in ascending which the plaintiff fell. We assume 
that one of the terms of the tenancy could have bedn 
found to be that that light should be kept in working 
order as it existed in 1934. Faxon v. Butler, 206 Mass. 
500, 92 N. E. 707, 138 Am. St. Rep. 405, 19 Ann. Cas. 
666; Gallagher v. Murphy, 221 Mass. 363, 108 N. El- 
1081, Ann. Cas. 1917E, 594. But the light was con¬ 
trolled by a pull chain inside the house, and there is no 
evidence that the defendant wndertook to control that 
light or to keep it lighted. Pizzano v. Shuman, 229 
Mass. 240,118 N. E. 229; Carey v. Klein, 259 Mass. 90, 
155 N. E. 868; Teall v. Harlow, 275 Mass. 448,176 N. E. 
533; Rodde v. Nolan, 281 Mass. 493, 183 N. E. 74jl. 
There was evidence that that light had been out of 
order for some months before the date of the injurjp. 
But it is wholly conjectural whether that light, if in 
working order at the time of the injury, would have 
been lighted at that time. It could not have been lighted 
by the plaintiff until she had gone up the steps and into 
the house. (Italics supplied.) 

See also: Pereira, v. Gloucester Community Pier Assn. 
(1945), .... Mass., 61 N. E. 2d 658. 
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Florida follows the common-law rule: Norman v. Shut- 
man., et al. (1942), .. Fla. .. 7 So. 2d 98, 99. 

Nebraska follows the same rule: Winter son v. Pantel 
Realty Co. (1938), 135 Neb. 472, 477, 282 N. W. 393; 

So, also, does Arkansas: Joseph v. Riff el (1932), 186 Ark. 
418, 420, 53 S. W. 2d 987. 

So does Georgia: Srochi v. Hightower (1938), .... Ga. 

App., 195 S. E. 323, 324. 

In McKinley v. Niederst (1928), 118 Ohio St. 334, 336,160 
N. E. 850, we find: 

On the question of the sufficiency of the allegations 
1 of the petition to state a cause of action, the inquiry 
is whether the defendant was charged with any duty 
to light the halls and stairways of said apartment 
building. The petition alleges that the plaintiff was 
v 1 leaving the building in the early morning, while it was 
yet dark, that the lights were out, and that defend¬ 
ant was in full and exclusive control of the stairways, 
halls and lights. It is a privately owned building, and 
there is no statute or ordinance regulating the manage¬ 
ment, control, or operation of a privately owned apart¬ 
ment house, or requiring the halls and stairways of such 
a building to be kept lighted during the night season. 
Neither is it alleged that there was any contract between 
the owner and the tenant requiring lights to be main¬ 
tained during the night season. No authority has been 
cited by the plaintiff showing a common-law duty, and 
we know of no such ride of common law. (Italics sup¬ 
plied.) 

In Hawes v. Chase (1929), 84 N. H. 170 (147 At. 748), 
suit was filed for negligence resulting in the death of plain¬ 
tiff’s intestate, who was a tenant in defendant’s apartment 
building and who died from a fall down a stairway in an 
unlighted hall used in common by all of the tenants of the 
building. Motion for directed verdict was denied. Ver¬ 
dict for plaintiff. Reversed on appeal. The Court said, 
p. 170: 

If the decedent’s fall might be found attributable to 
i the darkness of the hallway, recovery depends upon 
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some duty of the defendant to maintain lights. The 
furnishing of lights by the landlord for hallways used in 
common by the tenants of a building and retained in 
the landlord’s control is a service which he is ncit 
required to render in the absence of agreement dr 
statute. Capen v. Hall, 21 R. I. 364; Gleason v. Boohm, 
58 N. J. L. 475; Rhodes v. Company, 92 X. J. L. 569; 
Leech v. Company, 104 N. J. L. 381; Pitts v. Kelly, 2$4 
Ill. App. 403; McKinley v. Niederst, 18 Ohio St. 334; 
Hilsenbeck v. Guliring, 131 N. Y. 674; Rohrbacher k 
Gillig, 203 N. Y. 413; Blaufarb v. Drooker, 251 Mass. 
201; Carey v. Klein, 259 Mass. 90; Polanskv v. Helled, 
241 Mass. 484. And this is the rule, although the hall¬ 
ways may not be safely used when unlighted, at least 
if the need of lighting is not due to a faulty plan or 
defective method of construction. If the rule has this 
possible qualification, the record shows that the only 
ground of negligence raised at the trial was the failure 
to maintain lights, and under the rule that a verdict 
cannot be sustained upon grounds of negligence avail¬ 
able but not presented at the trial (Bjork v. Companv, 
79 N. H. 402, 407; Gage v. Railroad, 77 N. H. 289, 296), 
the plaintiff’s contention now made that the plan of 
construction was faulty may not be considered. 

• * * 

Judgment for the defendant. 

In Lengas v. Resnick (T934), 87 N. H. 161 (175, At. 824), 
the tenants of a three-story tenement turned the lights 
therein off and on by switches inside each apartment. 
Plaintiff was hurt by reason of going down the stairs in 
the dark on a level other than that of the apartment whelre 
she had been. The trial Court directed a verdict for the 
defendants and the Supreme Court affirmed, saying, p. 162: 

It is the general rule that the owner of a tenement 
building is under no obligation to light the stairways 
retained in his control for the common use of his ten¬ 
ants unless he has expressly or impliedly agreed to ^lo 
so, or unless that duty is imposed by statute. Hawes; v. 
Chase, 84 N. H. 170 and cases cited. 

There is no statute in New Hampshire which re¬ 
quires such service, and nothing in the present case to 


20 


indicate that the defendants agreed to render it. In¬ 
deed, the evidence is quite to the contrary. The case 
is not unlike that of Huggett v. Miers (1908), 2 K. B. 
278, where it is said (p. 284) that the facts “distinctly 
negative any implication that the landlord had under¬ 
taken to light the staircase, because each tenant lighted 
his own landing,” and that it is impossible “to infer 
in favor of a person using the staircase by invitation 
! of the tenant any understanding on the part of the 
landlord to do what the tenants • • * undertook to do 
for themselves.” 

The Court then pointed out that it was the duty of the 
landlord to furnish lights in hallways where there was a 
structural defect in the building, or where a pitfall existed. 

In Weinel v. Hesse (1943), .... Mo. App., 174 S. W. 

2d 903, the judgment was against the tenant, who fell down 
unlighted stairs in an apartment house. The Court of 
Appeals affirmed. In that case, it was conceded “that the 
porch and steps (where plaintiff fell), as well as the rear 
yard, were unlighted and very dark in the nighttime, and 
that no artificial light had ever been provided for the use 
of the tenants, their guests, or invitees.” The Court said, 
p. 908: 

On the records before us, and under the law laid 
down by our Supreme Court, it is our duty to hold that 
the verdict and judgment were for the right parties, 
' because, as a matter of law, plaintiff made no case for 
the jury, and we so hold. The case was submitted to 
i the jury by the plaintiff solely on the theory that de¬ 
fendants were negligent by failing to provide a light 
for the “stairway” in the rear of their property. 
Under the evidence herein, no such duty rested upon 
defendants. In Lambert v. Jones, 339 Mo. 677, 691, 98 
S. W. 2d 752, 760, our Supreme Court said: 

The common-law rule is that, “in the absence of 
statute or agreement, the landlord is under no legal 
obligation to light common passageways for the 
benefit of tenants or their visitors.” * * * See 36 C. J. 
214, Sec. 892; 16 R. C. L. 1041, Sec. 560; Underhill on 
Landlord & Tenant, 810, Sec. 492; 1 Tiffany on Land- 
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lord & Tenant 635, Sec. 89; 2 McAdam on Landlord 
& Tenant, 1626; Jones on Landlord & Tenant, 712, 
Sec. 619; 97 A. L. R. 232, and note; 75 A. L. R. 166, 
and note; 58 A. L. R. 1419, and note; 39 A. L. R. 302, 
note; 25 A. L. R. 1312, note; Huggett v. Miers (1908), 
2 K. B. 278,1 Br. Rul Cas. 97 and note 107-110; Watt 
v. Adams Bros., etc., Co., 1 Dom. L. R. (1928) 59. 

In Knight v. Fourth Buckingham, Etc. (1942), 179 Va. Ip 
(18 S. E. 2d 264, 265), plaintiff alleged “that she was en¬ 
titled to damages occasioned by falling down an unlighted 
stairway of one of defendant’s apartments.” The defend¬ 
ant demurred and was sustained. On appeal, the case whs 
affirmed. At p. 15 of the opinion, we find: 

It must be conceded that there was no defect of any 
kind in the stairway, and that the sole reason for the 
accident, so far as the allegations of the (plaintiff’s) 
notice (of motion for judgment) were concerned, was 
the unlighted condition of the stairway. In fact, no 
defect in the stairway was alleged. ! 

It must also be conceded that there was no express 
contract whereby the landlord agreed to light ahd 
maintain lights in the hall and stairways leading to the 
apartment, for no such contract obligation is alleged. 

In Virginia, there is no statute which directs that 
the landlord must maintain artificial lights in hallways 
and stairways in apartment houses. Therefore, in this 
jurisdiction the common law prevails. By the com¬ 
mon-law rule, the landlord is not obligated to the tenant 
to light stairways in the leased premises in the absence 
of express contract. See 32 Am. Jur., Landlord apd 
Tenant, Sec. 670; and Annotations in 25 A. L. R. 1312, 
39 A. L. R. 302, 58 A. L. R. 1419, 75 A. L. R. 166, 97 
A. L. R. 242. 

In 25 A. L R., at p. 1312, may be found the general 
common-law rule. It is as follows: 

The common-law liability of a landlord for the 
safe condition of approaches to, and the stairs ahd 
hallways in, premises used in common by different 
tenants, does not require him to keep the ordinary 
halls and stairways lighted, and, hence he is hot 
liable for injuries received by reason of the unlighted 
condition of this portion of the premises. 
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In some states, as already indicated, the subject 
is regulated by statute. The rule of liability in those 
States has no application in Virginia. Here the 
liability, if any exists, must rest on the common law 
alone. 

* * * p. 17: We place our approval of the decision 
of the lower Court upon the ground that the plaintiff 
failed to charge in the notice (of motion for judg¬ 
ment) any actionable negligence which proximately 
contributed to her injuries, and for that reason alone 
the judgment of the lower Court must be sustained. 

The plaintiff concedes that the common-law rule 
does not require the landlord to light stairways, 
but she urges that in this case the landlord had as¬ 
sumed to light the stairway. (Italics supplied.) Her 
allegation in that respect is that “you assumed the 
obligation of maintaining the said entrance, hall¬ 
ways and stairways in a good and sufficiently lighted 
condition ’’ from February 15, 1939, to November 6, 
1939, hut that, on November 6, 1939, the time plain¬ 
tiff was injured, no lights were maintained and burn¬ 
ing in the hall or on the stairway. The plaintiff 
contends that this allegation is sufficient to charge 
an implied obligation or duty upon the defendant 
to keep the stairway lighted. 

Even if the defendant had assumed the obligation 
of maintaining the light, under this allegation we 
are not told whether the “assumed obligation” re¬ 
quired the lights to he burning all night or to he 
turned off at midnight. We are not told whether the 
defendant was responsible for the lights being turned 
off at 2:15 A.M., when plaintiff arrived, or whether 
someone else turned them off. They may have been 
off through failure of the current, or some other 
accident. In any event, the defendant was entitled 
to reasonable notice that the lights were not burning . 
and to be given a/n opportunity to remedy the con¬ 
dition. An allegation to this effect should have boon 
made. If there was an unbroken custom to keep the 
lights burning, then facts showing some fault on the 
part of the defendant in not having them burning 
on the night of the injury should have been alleged. 
Facts should have been alleged charging the defend¬ 
ant with a breach of his implied or assumed obli- 
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gation. The extent of the obligation also should 
have been alleged. Under the “assumed obligation” 
it may have been the defendant’s duty to turn the 
lights off at midnight. (Italics supplied.) 

I 

The leading case in New Jersey is Gleason v. Boehm 
(1895), 58 N. J. L. 475 (34 At. 886, 32 L. K. A. 645). There 
the Court left it to the jury to determine whether the main¬ 
tenance of a light in a common hall was necessary for plain¬ 
tiff’s descent of stairs. The Court reversed a verdict for 
plaintiff, saying, pp. 477-8: 

# * • If the stairway was fit for use in ascending ahd 
descending, the responsibility of safely using it was 
upon the person using it. If to use it safely at night 
a light was requisite, he must provide it, and not the 
landlord. 

In Leech v. Atlantic Delicatessen Co. (1928), 104 N. J. jL. 
381 (140 At. 423), the Court follows the Gleason Ca$e, 
supra. In that case, it appeared that the tenant entered a 
building in the dark, and, in attempting to leave in the dark, 
fell and was injured. There was no evidence either of an 
agreement to light or an assumption of the duty of provid¬ 
ing lights. The direction of a verdict for the defendant w|as 
affirmed. 

In Putkowski v. Jarmoli (1931),. .. N. J. L., 157 At. 

107,108, the Court distinguished the Gleason Case, supra.; It 
pointed out that, in the latter case and in the Leech Case, 
supra, the sole claim of negligence was failure to pro¬ 
vide light in a common hallway; that there was no claim 
“that the stairway was defective”; and that the failure to 
provide lights is negligence only where the stairway is 
defective. 

In DeMars v. Heathmam (1930), 132 Or. 609; 615 (286 P. 
144, 146), the Court pointed out that, where the plaintiff’s 
injuries were not incurred by reason of any structural de¬ 
fect in the common stairway, and were not caused by any 
pitfalls or traps so far as construction was concerned, but 
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the claim of negligence against the defendant was based 
solely on the landlord’s failure to provide light, there is no 
liability on the landlord in the absence of contract or 
statute. 

The rule in Michigan is identical: Gleich v. Detroit Free 
Press (1912), 169 Mich. 247, 248-9 135 N. W. 306; Brown v. 
Berles (1926), 234 Mich. 353, 355-6, 208 N. W. 461; Rice v. 
Goodspeed Real Est. Co. (1931), 254 Mich. 49, 54, 235 N. W. 
814, 815. 

In Carter v. Carolina Realty Co. (1943), ... X. C. ..., 25 
S. E. 2d 553, 554, the court decided our question upon the 
condition in which the premises were at the time of the let¬ 
ting, as well as upon the contributory negligence of the 
plaintiff in going upon stairs which she knew and realized 
. had no light upon them. The court announced this rule: 

It is the duty of the owner of an apartment house to 
keep that part of the premises of which he retains con¬ 
trol for the use of all tenants in a reasonably safe con¬ 
dition. In the absence of any agreement on the sub¬ 
ject, a landlord’s duty to his tenant with respect to a 
common passageway in a house consisting of several 
tenements is to keep such passageway in the condition 
it was at the time of the letting, 10 R. C. L., p. 1040, 
• * *. (Italics supplied.) 

Respecting the character of the structure of demised 
premises, this court has announced the identical doctrine. 
In this jurisdiction, there is a statute requiring common 
hallways to be lighted. There is none in Maryland, where 
this accident occurred. Therefore, it would seem that this 
court is committed to the common law doctrine as defined 
in the above cases. 

In Harrison v. Mortgage Inv. Co., 61 App. D. C. 155, 58 
F. 2d "881, suit was filed to recover for injuries to an infant 
in consequence of the failure of the landlord to provide 
a safeguard on the common stairway sufficient to prevent 
the fall of the child. A demurrer to the declaration was 
sustained. In affirming, the Court of Appeals (Groner, 
J.), said: 


Undoubtedly, as we have said, the landlord assumed 
the duty of keeping the stairs in safe condition. This 
grows out of the tact that the stairs were undeif his 
control for the use of all his tenants. Hence, notwith¬ 
standing, they are safe when the tenant goes into pos¬ 
session, it is the duty of the owner to use ordinary 
care to keep them safe. But this is very far from say¬ 
ing that the landlord is an insurer of the safety of a 
tenant and his family. In the case at bar, the injury 
happened not because of a defect of materials or work¬ 
manship, but because of the character of the structure 
itself. As it was originally, and as it was at the ^ime 
of the injury, it was reasonably safe and sufficient to 
provide safe passageway to any one using it with due 
care, and, while ordinarily a small child is not to be 
held responsible for contributory negligence, still, 
before the owner of premises can be held liable, there 
must be a failure on his part to perform a dwty,. which 
the law imposes. * * * Here the parents leased the 
apartment with knowledge of the structural condition 
of the stairway. They made no complaint and eocacted 
no promise to change the condition, and thereby they 
assumed whatever danger there 2 cas in the use of the 
stairway so long as it was not all meed to get into dis¬ 
repair. (Italics supplied.) 


It follows, that this jurisdiction is committed to the doc¬ 
trine that the common law duty of a landlord to provide 
common stairways in a safe condition for tenants, is sub¬ 
ject to definite limitations and exceptions, namely, where a 
tenant knows of structural defects and does not complain 
and does not exact a new promise of the landlord to change 
the condition, the tenant who then uses the premises and 
is injured thereby, cannot recover. 

This Court, in defining the common-law doctrine of Mary¬ 
land, should adhere to similar limitations and exceptions 
imposed by the vast majority of the Courts of these United 
States, which follow the common law. 


In the case at bar, no new promise was exacted o^ the 
landlord to keep the light over the back stairway lighted. 
Construing the evidence most favorably for the plaintiff, 
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as we must do in this instance, we find that it discloses only, 
first, that plaintiff made a complaint about the light fixture 
hanging by its cord; second, that plaintiff complained about 
the absence of light over the stairway, and, third, that 
plaintiff used the stairway for a month before the accident, 
and sometimes the light was on and sometimes it was off. 

In this record, there is not even so much as an inference 
that the light over the stairway was ever mechanically de¬ 
fective. Indeed, plaintiff expressly stated that that light 
was not mechanically defective. (App. 7-8.) 

Plaintiff, therefore, did not offer sufficient evidence tend¬ 
ing to prove negligence on the part of the defendants. 

The Release. 

The lease of plaintiff for the Maryland apartment pro¬ 
vided, among other thi igs, as follows: 

* * * said Lessor (defendants) shall not be liable 
in any manner for any interruption in any services, 
such as heat, water, electricity, gas, or the like, nor 
shall Lessor be liable for any loss or damage to the 
person or property of said Lessee (plaintiff), or of any 
person using or occupying or visiting said demised 
premises whether caused by or resulting from the 
bursting, leaking or overflowing of any water or steam 
pipes, or other cause whatsoever. 

The defendants relied upon that provision of the lease 
as being a pre-contraci precluding, or a release from, any 
damage either to the person or property of the plaintiff 
while on the premises 4103 Russell Avenue, Mt. Rainier, 
Maryland. 

The lease clearly states that the Lessor shall not be liable 
for any loss or damage to the -person of the Lessee, nor to 
any person using said demised premises, whether the dam¬ 
age to either such person arose from any cause in or about 
said building or premises. No clause exonerating a land¬ 
lord from liability could be more clear or more all-em¬ 
bracing. 


27 


That was the lease which plaintiff read and understood 
4 ‘clearly and perfectly” when she signed and executed it. 

The lease was entered into in the State of Maryland. 
Therefore, the exemption clause will be construed under 
the law of that jurisdiction, for the effect of a release from 
liability for personal injuries is governed by the law of the 
state where the release is given. In the case of The Adour 
(D. C. Md. Coleman, J.), 21 F. 2d 858, 861, we find: j 

Being now brought to the next question, namely, 
that of the effect of the release given by the libelant to 
the stevedore company, we find that the release was 
executed in New York. Therefore, the law of New 
York must govern. Holdridge v. Farmers’, etc.. Bank, 
16 Mich. 66; Greenwald v. Kaster, 86 Pa. 45. ! 

A release for personal injuries, executed in Maryland, is 
valid. In St. to the Use of Black v. B. & 0. R. Co. (C. C. 
Md.), 36 Fed 655, the widow of an employee of the railroad 
company released any claim she might have had against 
the company for causing her husband’s death, for the pur¬ 
pose of permitting her mother-in-law to obtain the pro¬ 
ceeds of the company’s relief association fund. The court 
held the release valid, saying, p. 656: 

* * * If, in consideration of the payment by the relief 
association of $1,000 to her husband’s mother, she has 
released her claim for damages, why should it not be 
valid? She could have released her claim in considera¬ 
tion of five dollars, or any valuable consideration what¬ 
ever, and it would have been valid; or, if she was ad¬ 
vised that she could prove the necessary allegations 
of negligence, she had a perfect cause of action which 
she could maintain in court against the railroad com¬ 
pany for whatever damages a jury might assess in her 
favor. If, having this right of action, she has, since 
her husband’s death, voluntarily and without deception 
practiced upon her, released it, induced to do so by the 
certain benefit which would thereby accrue to her hus¬ 
band’s mother, I can see no ground upon which the 
release can be treated as a nullity. 


I 


! 
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In this District a pre-contract releasing one of the parties 
to the contract from any and all liability, arising out of 
and because of the terms of the contract, is valid: 

In Brown v. The Baltimore & Ohio R. Co., 6 App. D. C. 
237, plaintiff, an employee of the railroad company, sued 
to recover for injuries sustained during his employment. 
The railroad company defended on the ground that plain¬ 
tiff had given a release of all claims for injuries. This court 
held that the release was valid, and. that there was no lia¬ 
bility on the company, saying, p. 242 of the opinion: 

* * * Evidence was given , of the execution of the re¬ 
leases by the plaintiff, and the circumstances under 
which they were executed. There was no evidence 
legally sufficient to be submitted to the jury of any 
fraud or imposition practiced upon the plaintiff, to in¬ 
duce him to execute the releases. They were executed 
as the voluntary- act of the plaintiff. 

In such a state of the case, the principal and. con¬ 
trolling question is, whether, upon any principle, of 
reason or public policy, the releases pleaded and given 
in evidence should be denied the ordinary effect of a 
release under seal of an existing cause of action, or 
supposed cause of action, for which the releasor might 
have the right to sue? 

At the close of the evidence, the defendant moved 
the court to direct the jury to render their verdict for 
the defendant, and that motion was granted by the 
court, the court holding that the plaintiff was concluded 
by the releases, there being no evidence of fraud or 
imposition in obtaining them from him. 

# ** P. 246: 

The question of the validity of these releases has 
arisen and been considered in several cases, and, in all 
of them, in the absence of fraud or imposition, they 
have been held to be valid, and,to constitute a bar to the 
action. Spitzo v. Balto. & Ohio Railroad Co., 75 Md. 
162, 171; Fuller v. B. & 0. Employees’ Relief Assn., 62 
Md. 433,436, 438; Owens v. B. & O. Railroad Co.,. 35 Fed. 
Rep. 715; Marting v. B. & 0. Railroad Co., 41 Fed. Rep. 
125. 
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Judgment affirmed. 


In Cannon v. Bresch, 307 Pa. 31 (160 At. 595), a room 
leased for trade purposes provided that the landlord should 
he released “from all liability from any and all damages 
caused by water.’’ The court held that the lessor was i^ot 
liable for damages caused on the lessee’s: premises resulting 
from water overflowing from the lessor’s part of the build¬ 
ing, even when the cause of the overflow was the lessor’s 
negligence in operating a heating plant in the lessor’s ex¬ 
clusive possession. After citing several Pennsylvania ca^es 
to that effect, the court said, p. 35: 

The covenant in this lease against liability for acts 
of negligence, does not contravene any policy of the 
law: Perry u. Payne, 217 Pa. 252; Lerner v. Heicklen, 
89 Pa. Superior Ct. 234; Hopkins v. Sobra, 152 HI. [A. 
273; Woodbury v . Post, 158 Mass. 140. It is a contract 
between persons conducting a strictly private business, 
and relates entirely to their private and personal 
affairs, and so cannot be opposed to public policy. It 
would seem to be a matter of no interest to the public 
or the State. In Woodbury v. Post, supra, a contract 
between private individuals indemnifying against 
one’s own negligence was sustained. Perry v. Payhe, 
supra, is authority for the principle that, as between 
private individuals in their personal affairs, one may 
be indemnified against the results of his own or his 
servant’s negligence, if the intention so to do is cleanly 
expressed in the contract. This covenant does not f All 
within the reason of the rule that makes the stipula¬ 
tion of a common carrier against liability for negli¬ 
gence a nullity. It is not unreasonable to assume, as 
intimated in the quoted paragraph of the agreement, 
that this covenant resulted in a lower rental value than 
would otherwise have been demanded. The parties 
had a right to bargain freely and agree upon their own 
terms. j 

Our conclusion is reinforced by the fact that, in the 
absence of a contract, liability of a landlord for damage 
tor goods of a tenant always depends upon negligence. 
It was to be free from this liability that defendant 
placed the covenant in the lease, and, to say that, it 
does not have that effect, is to say that the covenant 
is meaningless, which would be incomprehensible under 
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the circumstances. The parties meant something by 
what they said in their agreement, and, where they 
used language so definite and precise, there can be no 
doubt of their meaning, and it necessarily follows that 
their intention was to release the landlord “from all 
liability from any and all damage caused by water” 
resulting from negligence unless wanton or wilful. 
As said in Perry v. Payne, supra, and Lerner v. Heick- 
len, supra, all that the law insists on in the case of a 
tenant’s waiver of his landlord’s responsibility for 
losses resulting from his negligence is that it shall be 
plainly expressed. With that requirement, the cove¬ 
nant of this lease fully complies. The decision of the 
question of law raised by the affidavit of defense was 
properly disposed of by the court below, and its judg¬ 
ment must be affirmed. (Italics supplied.)' 

Now, if a person can pre-contract to release a landlord 
from liability for damage to personal property—why can- 
N not such a person pre-contract to release a landlord from 
liability for personal injury ? Either claim is of equal dig¬ 
nity before the law. In this respect, there is no peculiar 
attribute of a claim for personal injuries, which would 
place it in a category different than a claim for damages to 
personal property. 

In J. W. Grady Co. v. Herrick , 288 Mass. 304 (192 N. E. 
748), there was an oral, restrictive covenant precluding re¬ 
covery of damages by the tenant for injuries to his prop¬ 
erty. The court held that the covenant barred recovery by 
the tenant, saying, at p. 308: 

* * * In so far as the theory of the trial judge may 
have proceeded on the assumption that the exculpatory 
provision, even though adopted by the plaintiff, would 
not absolve the defendant from liability, either because 
it was illegal and void as against public policy or unen¬ 
forceable because oral, the finding in favor of the 
plaintiff was insupportable. Such provisions are valid 
and given full effect in this Commonwealth, although 
their effect is to absolve one from liability for his 
negligent acts. Smith v. Faxon, 156 Mass. 589. Henry 
H. Tuttle Co., v. Phipps, 219 Mass. 474. 
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In Commercial Union Assur. Co. Ltd. v. Foley Bros., 141 
Minn. 258 (169 N. W. 793), the lease provided that the lessee 
would “make no claim against the lessor for or on account 
of any loss or damage sustained by water or fire howso¬ 
ever coming of being within said premises” and also: “The 
lessor shall not be in any way, or to any extent, liable for 
any loss or damage to any property at any time at or within 
said leased premises, whether occasioned by fire or water 
or gas which may come or be therein or from any other 
cause whatsoever.” The court held that these clauses ex¬ 
empted the lessor from liability even though the fire caus¬ 
ing the loss was caused by the lessor's negligence. At page 
260 of the opinion, we find: 

1. In determining the question whether the stipula¬ 
tions of the contract include an exemption from loss 
occasioned by the negligence of the lessor, recourse 
must be had to the contract as a whole, the subject mat¬ 
ter thereof, the general purpose that the parties had 
in view and the natural meaning of the language used 
by them in expressing their intention. In that light, 
we have no particular difficulty in sustaining the deci¬ 
sion of the trial court to the effect that the language of 
the contract includes a fire occasioned by the negli¬ 
gence of the lessor. The authorities sustain that view 
in cases involving contracts where the exemption from 
liability is couched in general terms, as in the case at 
bar. Hosmer v. Old Colony R. Co., 156 Mass. 506, 31 
N. E. 652; Day v. Mill Owners' Mut. Fire Ins. Co., 70 
Iowa 710, 29 N. W. 443; Buchanan & S. Lumber Co. v. 
East Jersey Coast Water Co., 71 N. J. L. 350, 59 Ajtl. 
31; Long v. Lehigh Valley R. Co., 130 Fed. 870, 65 C. 
C. A. 354. If that be not the proper construction of the 
stipulation, there would seem but little left for the con¬ 
tract to act upon. 

* • • P. 261: 

2. It is fairly well settled that a contract exonerat¬ 
ing one from his acts of negligence is not invalid, 
unless prohibited by statute or be in contravention of 
sound public policy. Such contracts have frequently 
been upheld as to railroad corporations, where the sub- 
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ject matter thereof in no way involved their obligations 
to the public. Sante Fe Ry. Co. v. Grant Bros., 228 
U. S.177, 33 Sup. Ct. 474, 57 L. ed. 787; James Quirk 
Milling Co. v. Minneapolis & St. L. R. Co., 98 Minn. 22, 
107 N. W. 742,116, A. S. R. 336; Hartford Fire Ins. Co. 
v. Chicago M. & S. Ry. Co., 70 Fed. 201,17 C. C. A. 62, 
30 L. R. A. 193,175 U. S. 91, 20 Sup. Ct. 33, 44 L. ed. 84. 
* * • P. 262: 

The lease here in question violates no rule of public 
policy, and is, therefore, valid. A large number of 
authorities bearing on the subject will be found cited in 
a note to Checklev. Illinois Cent. Ry. Co. 44 L.R.A. 
(N.S.) 1127. 

CONCLUSION. 

In conclusion, it is respectfully submitted that, on the 
points herein presented, it was the duty of the court below 
to direct a verdict for the defendants, or, to enter a judg¬ 
ment in their favor in accordance with the motion to direct 
a verdict for the defendants, or, to grant a new trial to the 
defendants. The judgment of the court, entered upon the 
verdict of the jury, should, therefore, be reversed. 

Charles W. Arth, 

. i 509 Albee Building, 

Washington, D. C. 

John H. Burnett, 

i 600 F Street, N. W., 

Washington, D. C. 

Attorneys for Appellants. 
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JOINT APPENDIX. 


Opening Statement on Behalf of the Plaintiff, j 

r . i 

• • i • • • • • • I • 

3-B Mr. Burnett: Did you say that there was any 
notice to the defendants regarding that milk bottle? 
Mr. Lichtenberg: No. Only as to the light. 


Testimony on Behalf of the Plaintiff. 

Thereupon Estelle C. Cain was called as a witness in her 
own behalf and, having been first duly sworn, was examined 
and testified as follows: 


i 
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Direct Examination 

By Mr. Lichtenberg: 

Q. Mrs. Cain, give the Court vour full name. A. Estelle 
C. Cain. 

Q. Where do you live? A. 4103 Russell Avenue, Mt. 
Rainier, Maryland. 

Q. When did you move to that residence? A. If I remem¬ 
ber correctly, it was February, 1941. 

Q. And were there other tenants living in the premises 
at the time you moved in there? A. Yes. 

4 Q. How many apartments are in the building in 
i which you live? A. I judge there are about 22 in 

the unit. 

• • • • • * * • * 

Q.! Since you moved into the apartment, who has been 
taking care of the hallway? A. There has been a janitor. 
Q. Are there any lights in the hallway? A. Yes. 

Q. Are there lights anywhere else in the entrances? A. 
Yes. 

Q. Who turns the lights off and on? A. The Janitor. I 
suppose he is the one that is supposed to do it. 

Mr. Burnett. We object to that. 

The Court. The objection is sustained. 

5 By Mr. Lichtenberg: 

Q. Do you know who turns the lights off and turns on 

the lights? Do not tell us what you think? 

The Court. If vou know. 

•> 

Mr. Lichtenberg. If you know. 

The Witness. The janitor. 

By Mr. Lichtenberg: 

Q. Where are the entrances into the building in which 
you live? A. There is a front entrance from Russell Ave¬ 
nue, and there is an Eastern Avenue entrance. 
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Q. Have you seen your neighbors use that entrance there 
very often? A. There are fourteen families that use that 
entrance at Eastern Avenue. 

Q. In order to get to the Eastern Avenue entrance, is 
there any walk-way provided from the street? A. A cement 
walk. 

• • * • * • • • • * 

7 Q. I hand you Plaintiff’s Exhibit No. 3 and ask 

you what that picture represents? A. That is a pic¬ 
ture of the steps that I fell down. i 

Q. Are those the steps that are adjacent to this iron 
railing? A. That is correct. 

Q. Mrs. Cain, in this Plaintiff’s Exhibit No. 3, there is a 
light fixture there. Was that light fixture there the I day 
you fell down those steps? A. Yes. 

Q. Was it in that condition the day you fell? A. No. 

Q. In what condition was it at the time you fell? A. It 
was hanging by a wire with no light in it. There w^s no 
bulb in it. j 

Q. The fixture was hanging by a wire with no light? A. 
That is right. 

Mr. Lichtenberg. I offer Plaintiff’s Exhibit No. 3. 
(The photograph referred to was thereupon received in 
evidence as Plaintiff’s Exhibit No. 3.) 

8 Mr. Lichtenberg. For the purpose of the record, 
your Honor, I would like to say that this picture was 

made on March 4, which was two months after the accident. 

• • • • # * * • • j * 

.. I .. 

Q. Now, Mrs. Cain, on this particular evening wheh you 
had your accident, where were you coming from ? A. From 
work. | 

• • • « • * • • • • 

9 Q. After you got out of vour automobile on East¬ 
ern Avenue, what did you do? A. I walked up the 
walk, and started down the steps. 
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4 

Q. The walk yon are referring to is the walk on Plain¬ 
tiff’s Exhibit No. 2, which leads from Eastern Avenne to 
the steps? A. That is right. 

Q. What time of day was this? A. 6:30, in the afternoon. 

Q. Was it light, or dark? A. In January, it was dark. 

Q. Was it dark on January 3, 1944? A. Yes. 

Q. As you approached the steps what, if anything, did 
you do? A. Well, I took hold of the railing and started 
down the steps, and an object was under my foot. The next 
thing I knew I was at the bottom of the steps. 

Q. Was there a light there at the time? A. There was no 
bulb in the light. 

Q. What was the condition of the light fixture at that 
time? A. It was hanging by a wire; just a wire. 

Q. How long had it been in that condition? A. I couldn’t 
say. 

Q. Now, for how long a period, prior to the time you fell, 
had the light been out at night? A. Well, I had re- 
11 ported it within a month. I couldn’t say just how 
long. 

Q. To whom did you report it? A. The janitor. 

Q. What, if anything, did he say to you when you re¬ 
ported it? A. He said that he would immediately see to it 
right away. 

Q. You say that was a month prior to the accident? A. 
I should say a month. : ; . ; . r . f , 

Q. Did there come any other time, that you had any con¬ 
versation, with either the janitor or anybody else in con¬ 
nection with the defendants, about that light? A. Various 
times. 

Q. Can you tell us when, and with whom, you had such 
conversations? A. I don’t know when, but I could say 
about January, the first of January, I talked with the secre¬ 
tary of Kaywood Gardens. 

• ••••••••• 

13 Q. What did you say to the secretary? A. I told 
i her about the light, and that it was very necessary 
that it be repaired immediately. 
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Q. What did she say to you? A. She said that she would 
certainly see to it that it was attended to at once. 

Q. Do you know whether or not she ever did so? A. I 
couldn’t answer that question. 

B. But it hadn’t been attended to up to the time youjfell? 
A. No. 


14 Q. Do you remember on which step it was that 
your foot came into contact with a bottle? A. It 

seems to me that it was the second or third step. 

Q. You are pointing to the second step? A. Yes, jqst in 
about that position. 

Q. And that is below the light, where the light was? A. 
No. The light is on a line with this step (indicating). 

Q. The top step? A. Yes. 

Q. So it is below the light? A. Yes. 

Q. Now, after you started to fall, do you know in what 
position you were as you were going down the steps t A. 
I was on my spine in a sitting position. 

Q. On your spine in a sitting position? A. Yes. 

Q. What happened: did your feet go from under you? 
A. I fell from a standing position down those steps. 

Q. Do you remember whether the bottle stayed oh the 
steps? A. No. 

15 Q. Was it propelled down the steps? A. It fell be¬ 
fore me. 

Q. Before you? A. Yes, sir. 

Q. When you got to the bottom of the flight of stairs, 
what did you do? 

• :* ^ ^ ^ i _ 

A. To the best of my memory, I got up and went into 
the house as soon as I could. 

Q. Did you have any pain at that time? A. I was stunned. 


• . 
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28 Cross Examination 

By Mr. Burnett: 

Q. Mrs. Cain, as you got out of your car, it was raining? 
A. Yes, it was raining. 

Q. At 6:30 in the evening, on this day, the sun was down ? 
A. That is right. 

Q. It was dark, you say? A. Yes. 

Q. How long before this date had it been that you went 
down those back stairs ? A. Every day. 

Q. Do you know where the fixture is for the turning of 
the lights on and off in the basement? A. Yes. 

Q. Where is it? A. It is on the side of the wall 

29 just as you get to the door. 

Q. On the inside of the apartment? A. Yes. 

Q. On the right side, as you come in and go out? A. As 
you leave the apartment, it is on the right-hand side. 

Q. Did you ever see the janitor turn that light on? A. 
Sometimes I have. 

Q. What time of the day or night? A. Usually around 5. 
Q. In the afternoon? A. Yes. 

Q. You know the janitor’s hours, do you not? A. Yes. 

Q. Then you know that the janitor’s hours are over at 
4 o’clock every afternoon, do you not? A. I know that the 
janitor was seen there often. 

Q. Daily after 4 o’clock? A. Yes. 

Q. Is that correct? A. I didn’t say it was correct. 

Q. When you went up to this stairway, when was it that 
you first noticed that the light was out? A. When I 
fell. " 

30 Q. Before you started down the stairway, you saw 
that there was no light, didn’t you? A. I did not. 

Q. And it was dark, and you couldn’t see? A. It was 
dark. 

Q. You couldn’t see? A. I did not look at the light. You 
asked me if I looked at the light. 

Q. You looked at the light after you got downstairs? 
A. That is right. 
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Q. Yon conld see in the dark that there was no bnlb there? 
A. That is right. 

Q. Yon have been down there on nights before? A. That 
is right. 

Q. It was dark? A. Yes. 

Q. You had been down there nights before and it jwas 
dark? A. That is right. 

Q. You had been down how many nights when it was 
dark? A. I would say about a month. 

Q. About 30 days prior to the accident, you had been 
down there every night, and it was dark? A. That is right. 


31 Q. As a matter of fact, they are turned off about 
that time all during the year? A. A few tim^s, I 

don’t know, as the janitor comes around about 5, 6 Or 7 
o’clock in the morning. 

32 Q. Whatever time he comes around, he turns; the 

lights off? A. That is right. j 

Q. He turns the lights off all over the building? A. I(e is 
supposed to. 

Q. Then, in the afternoon, as the tenants come in they 
turn the lights on? A. I do not know. 

Q. You have turned them on, haven’t you? A. I have 
turned them on, yes. 


33 Q. You can turn those lights on? A. Yes. 

Q. They are always on ? A. They are not always on. 

Q. When you were at the bottom of the steps, after you 
had fallen, you looked up at the light, did you? A. Yes, I 
did. ' ' 

Q. What did you see ? A. I saw that the light was hang¬ 
ing by a wire, and there was no bulb there. 

Q. The light was hanging by a wire. And that existed 
for a month, or so? A. Oh, yes. 

Q. Had you ever seen a light lit in that socket? A. Yes, 


sir. 
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Q. For a period of a month? A. Yes. 

Q. Then the fact that the light was hanging by a wire did 
not affect the circuit? A. No. 

Q. How frequently for a month, prior to this, had you 
seen lights in that socket ? A. I hadn’t paid very much at¬ 
tention to it. 

Q. Several times? A. Several times, yes. 

34 Q. Several times you noticed they were out? A. 
Oh, yes. 

• •*#•*•*•* 

Q. Do you know where the switches are in the main en¬ 
tranceway for the electric lights? A. You mean at the 
front door? 

Q. Yes. A. Yes. 

Q. Have you ever seen the janitor turn those on? A. On, 
yes. 

Q. You have seen the tenants turn them on, too, haven’t 
you? A. Yes, absolutely. 

• • # • • • • • • • 

37 Q. Mrs. Cain, you have told us of going down these 
apartment steps sometimes yourself before the acci¬ 
dent, in the darkness? A. Yes. 

Q. You had no difficulty in making your way at that time.’ 
A. No. 

38 Q. You had no difficulty in making your way on 
this occasion until you stepped on some object? A. 

Until I stepped on the object. 

Q. Do you know what kind of an object it was? A. Yes, 
it was a milk bottle. 

Q. You saw it? A. Yes. 

Q. When it hit the bottom, it broke? A. Yes, crashed. 

Q. Were you cut at all? A. No. 

Q. When did you first ascertain that it was a milk bottle ? 
A. I looked at it. 

• ••••••#•• 
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39 By Mr. Lichtenberg: 

Q. Mrs. Cain, did you see the milk bottle before |rou 
stumbled on it? A. No, I didn’t. 

Cross-examination—continued 
By Mr. Burnett: 

i 

Q. Mrs. Cain, when you went into this back entranceway, 
did you have anything in your hand as you approached the 
stairs, or the steps? A. I had an umbrella in my hand. 

Q. Was it open? A. It was open. 

Q. Did you stop a little before you went downstairs?! A. 
No, sir. 

Q. You continued on the way down the steps with 

50 your umbrella up? A. That is right. 

Q. Holding your umbrella in your right hand ? j A. 
(Witness nodded head.) 

Q. You had your umbrella in your right hand? A. That 
is right. 

Q. Your left hand was on the rail going down? A. t' es - 
Q. You identified this lease yesterday, did you not? 

Mr. Lichtenberg. No, Mr. Grossberg did. We will stipu¬ 
late that that is the lease. 

# A A A A A A A A i A 

. . 

| 

Q. At the time that you signed that paper, you were 
familiar with its contents, were you not? A. As far as I 
read them, yes. 

Q. You did read it over? A. Yes. 

51 Q. And understood the language of it? A. Yes. 

Q. Very well? A. Yes. 

Q. Did you inquire as to any meaning of any phrase or 
paragraph? A. I had no reason to. 

Q. Did you read every paragraph? A. No. 

Q. You had no reason to? A. No. 

Q. You understood it clearly and perfectly? A. Yes! 

• • • • • * • • •!• 
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52 By Mr. Lichtenberg: 

Q. When you say that you went down the steps and took 
hold of the rail, are you referring to the guard rail on this 
picture, Plaintiffs Exhibit No. 3 (indicating)? A. I am 
referring to this rail just about in that position (indicating). 

Q. There is no rail all the way down to the bottom? A. 
No. Just at the top. 

• ••• •••••# 

Louis C. Grossberg. 

_ 0 
Direct Examination 

By Mr. Lichtenberg: 

Q. Will you please give your name to the Court? A. 
Louis C. Grossberg. 

* * # * # • * * • ' * 

40-41 Q. Mr. Grossberg, you are a partner, are you not, 
of Mrs. Grossberg, Joseph Wasserman and Abra- 
42 ham S. Kay and Minnie Kay? A. I am. 

| Q. You five people own Kaywood Gardens? A. 
We do. 

Q. You maintain a janitor service, do you not, for the 
apartments? A. Yes. 

Q. You also maintain the lights in the various hallways 
and entrances? A. I am afraid I can’t answer that, be¬ 
cause I certainly don’t have much to do with it, from that 
end of it. I don’t just know what you mean. 

Q. Who does take care of it? A. We have a manager 
who is responsible for these things. 

54 Mrs. Barbara Boy 

• ••••#•*#* 

Q. Did you have occasion, during the month of Decem¬ 
ber, 1943, to be near this apartment on the Eastern Avenue 
side? A. Yes, I did. I went to see her that evening. 
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Q. What time of day or evening did you visit the 
building? A. I imagine around 8 o'clock in the eve¬ 
ning. 

Q. Around 8 o’clock in the evening? A. Yes. 

Q. In December of 1943? A. (The witness nodded h^r 
head) 

Q. As you reached the ground level at the point where the 
steps go down, were there any lights at the bottom steps? 
A. No, there were not. 

Q. Were there any lights at the entrance, at the bottom of 
the steps? A. No. 

Q. Had you ever been down those steps before? A. Y6s, 
I have. 

Q. About when, in reference to the time you had been 
there in December ? A. The end of December. 

Q. Were you there before that time? A. Yes. I hhd 
been there earlier in the fall, around October. 

Q. How many times in December did you go there? A. 
I went there twice. 

I 

Q. On the second occasion, in December, or on any other 
occasion in December, was there a light at that ^n- 

57 trance? A. No, sir, there wasn’t. 

Q. Was there a light fixture over the entrance 
door? A. Yes, sir, there was. I didn’t pay too much at¬ 
tention to the light fixture, though. 

Q. Then, you could not tell us what condition that light 
fixture was in? A. No, I couldn’t. 

Q. But you know that there was no light? A. Yes, sir. 

i 

58 Mrs. Ella Hall | 

• • • • • • • • • ! • 

59 Q. Did you visit Mrs. Cain in the past couple of 
vears? A. Yes, in December, 1943. 

• 7 f 
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Q. How long did you stay? A. I was there about five 
days. 

61 i Q. Now, could you tell us, in the five days that you 
were there visiting, approximately the number of 

62 times that you went into that entrance? A. Yes, I 
guess three or four times a day. 

Q. Were all of these times in the day time, or some in 
the day and some at night? A. No, some in the evening and 
some in the day time. 

Q. On the occasions that you went down these steps to 
this entrance in the day time, did you observe any light fix¬ 
ture at the top of the entrance door? A. Yes, the fixture 
was there. 

Q. Can you describe that fixture, as you recall it? A. 
It seemed that it had just a light cord running to this fix¬ 
ture, and the cord was hanging down this way (indicating). 
It was supposed to have a bulb in it. 

Q. At the end of the cord fixture? A. Yes, but it looked 
like the socket was broken. 

Q. During that period of time, or the number of times, 
that you went through that entrance, did you ever go in and 
out in the dark? A. Yes. 

Q. You said you went in there at night time, and it was 
dark? A. Yes. 

Q. Was there any light on? A. No. 

Q. On the first occasion that that occurred, did you 

63 have any conversation with anyone concerning it? A. 
Yes, I stated — 

Q. As a result of that conversation with your sister and 
your mother what, if anything, did anyone do ? A. My sis¬ 
ter immediately called the office. 

• •••••*••• 

Q. Without telling us what the conversation was, tell us 
whether a complaint was made concerning the condition 
of this light. A. About the light being out. 
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Q. Thereafter, while you were still in the apartment, was 
that light ever fixed? A. No. 

• • « • • • • • • I • 

64 Q. What was the appearance of the socket ? A. It 
had no light, for one thing, and it was hanging by a; light 
cord. 

***•••*#•• 

70 Testimony on Behalf of the Defendants. 

Abraham Hardy 

• • * • * * * # • • 

Q. You are a janitor out at Kay wood Gardens Apart¬ 
ments, are you not? A. Yes, sir. 

Q. Do you know Mrs. Cain, the lady that is the plaintiff 
in this case? A. Yes, I know her. I 

7 # I 

Q. Were you the janitor in the apartment building in 
which she lived in 1944? A. Yes, sir. I 

Q. How long have you been working there? A. I have 
been working there most of the time. About three years. 

Q. What time did you go to work, or did you gio to 

71 work in Januarv, 1944; what were vour hours? I A. 
I started work from 7:30 to 4 in the evening. 

• • # • » • # # * 1 * 

Q. How long did you work each day for the Kavwbod 
Apartments, or the owners there ? A. Eight hours a day. 

Q. Did you ever work more than your eight hours? j A. 
No, sir. 

Q. What were your duties regarding the lights in the 
building? A. What was my duties? 

Q. Yes. A. In the morning I come in and check the lights 
in the halls and have a basket of bulbs. 

Q. You dropped your voice again. A. I have a basket of 
bulbs, and put in all missing bulbs. 

Q. You replace them? A. I place them in where they are 
missing. I 

° i 


i 

i 



I 
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Q. What do you do every morning respecting the lights 
and the bulbs? 

*•#•••**•* 

72 A. I take my basket of bulbs with me, and what 
lights are out I put in new ones. 

Q. Did you do that every morning, or occasionally, or 
miss some mornings? A. It was every morning. 

Q. You know where the light fixture is in the basement 
entrance on Eastern Avenue there? A. Yes, sir. 

Q. Have you ever replaced that bulb, and for what reason 
did you replace it? A. Yes: I placed it in lots of times, a 
lot of different times, when it was out. 

Q. Did Mrs. Cain ever make any complaint to you, be¬ 
cause of the bulb being out of the socket on that entrance 
light? A. No, sir. 

Q. Do you recall the night that Mrs. Cain was injured; 
did you hear about it the next day; or did you hear about it 
some time later? A. I heard about it some time later. I 
didn’t hear it the next dav. 

Q. 1 There is no way to refresh your recollection as to the 
date it was that Mrs. Cain was injured? A. No, sir, 1 
don’t know what day. 

73 Q. You know she was injured? A. Yes, I does 
! know r . I w’as there every morning, and wrhen I go 

through I check the lights and replace the bulbs. 

Q. Had there been any difficulty about the bulb being out 
of the socket at that time? A. I don’t think so. I does know 
that I put them in when they is out. 

Q.' What I meant was, did you have any difficulties along 
about that time, prior to that time, that is, before that time 
were bulbs missing, or wrere they in the sockets burned out ? 
A. Oh, bulbs were missing all the time. It wasn’t in the 
socket. Different times kids and maybe grownup folks— 

Q. Do not tell us that. Were they missing? A. They 
vrere missing. 

Q. You never saw anyone take them out of the sockets? 
A. No. 


Q. This particular socket down at the back entrance, had 
there been any bulbs missing there, before this time? A. 
Yes. | 

Q. Could you tell us about how frequently you had to re¬ 
place them? A. I replace them every time they are missing. 

Q. You don’t know how many times that was? A. Nb, 
sir, I don’t. 

Q. You could not tell us whether it was several 

74 times a month or several times a week? A. Some¬ 
times they are missing three and four times a montji. 

Q. You never saw- anyone remove the bulb? A. No, sijr. 
Q. Did you, at any time, remove the bulb in that particu¬ 
lar socket? A. No, sir, unless when I come there it 
burned out. Then I put in a new one. 

Q. After you turn the light off in the morning, was it 
part of your duty to turn them back on again ? A. No, si|r. 

Q. Did you ever perform any duties respecting the turji- 
ing on of the lights during the time you wrere there before 
this accident? A. No, sir. 

Q. How about turning them on again in the morning ? A. 
Oh, yes, w r hen I come back and find some of them misshig 
from the socket, I put them in all over again. 

Q. Then you turn the lights off and on to see whether 
the bulbs are burning? A. Yes, in checking on the bulbs, j 
Q. In so far as you know you never turned any lights on 
after you turned them off, in the morning? A. No, si?r, 

75 unless I find some missing. Then I check every one 
in the building. 




*. 


Cross Examination 

By Mr. Lichtenberg: 


Q. Who does the electrical work in the development? A. 
That is done bv the maintenance man that does that work. 


78 Q. There is no railing that goes down those steps? 
A. No railing goes down, no. There is a barricade 

there. 

• * • • • • * • • 

Q. When yon went dowm there, did you go down in the 
day time or in the night time, after Mrs. Cain had fallen? 
A. In the day time. I "was not there at night. 

Qi This light fixture was hanging out by a wire, was it 
not? A. Yes. 

*•#••*#=**# 

79 Q. Mr. Hardy, when did you start working with 
i the Kaywood company? A. I think I started—I ain’t 

sure—in 1941. 

Q. In 1941? A. Yes, sir. 

Q. And you have worked there ever since? A. Yes, sir. 

• •*•••*#•• 

81 Q. You went to work at what time ? A. 7:30 in the 
morning. 

Q. Were you instructed to take care of turning out all 
hall lights and entrance lights? A. Yes, sir. 

Q. You were also instructed to turn them on when you 
left? A. No, sir. 

Q. You were not? A. I don’t turn them on in the eve- 
ning. 

*Q. You do not turn the lights on in the evening? A. No, 
sir. 

Q. Just turn them off in the morning? A. Yes, sir. 

*«►**••##*• 

82 i Q. No one ever complained to you about any of 

the lights in this buildings? A. No, sir. 

83 ! Q. Nov, \ ou testified a few minutes ago that light 

bulbs were missing at times. 

You do not know how many times, do you, they were miss¬ 
ing in 4103 Bussell Avenue, do you? A. No, sir. I don’t 
know how many times they were missing. 


Q. You do not know how many times, if any, the bulb in 
the socket at this particular entrance, was missing? A. I 
do not know how many times, no, sir. I does know every 
morning when I come in I put them in if they were missing. 
I knew I put them in. 

Q. In other words, if bulbs were missing, you put them 
in, but you don’t know whether they were missing at that 

particular place? A. No. 

. ' ..... ' .|. ■ 

• • # • • • # * • i • 

107 Colman Sachs 

I 

# • * • • • * * • • 

Q. What is your occupation? A. Office manager of the 
Kaywood Gardens property. 

• • * • • • * * • • 

Q. Do you recollect, in 1942, January, the latter part of 
the month, the condition of the lawn and the grading of the 
street on Eastern Avenue, at the apartment there, or at the 
Russell Avenue address where Mrs. Cain lives? 

I 

• * # • » • # # • I • 

108 The Witness. The ground hadn’t been terraced 
and hadn’t been graded. 

• • * • • • * * • i • 

Q. Was there any sod on that ground? A. No, sir. 

Q. Was there, or not, any sidewalks through to the bjack 
entrance at Eastern Avenue? A. No, sir. 

Q. Was there, at that time, any short-cuts to the street 
from any entrance? A. No, sir. 

I 

• • * * • • # • • j • 

Cross Examination 

• • # # • • * * • | • 

I 

Q. There was an entrance to the street from the b^ck 
door? A. Yes, sir. They go out through the back and up 
on the lot. 


Q. I hand you Plaintiff's Exhibit No. 3, and ask you if 
the steps, as shown in there, were in there and had 
109 been constructed ? A. At that time, I am not familiar 
with that. 

Q. You are not familiar with it! A. No. 

# ■* * Of • 

By Mr. Lichtenberg: 

Q. You say you do not know whether or not those steps 
were there ? A. No, sir. 

Q. Do you recollect whether or not the railing around the 
top of the well, where the steps go down, was constructed? 
A. I didn't particularly investigate that. She rented the 
apartment possibly about two months and then moved in 
when there weren't any people in the building. 

Q. You do not know whether or not, in examining Plain¬ 
tiff's Exhibit No. 2, whether or not the concrete walk from 
the Eastern Avenue entrance was installed? A. I don’t 
think so. At the time we didn't have any sod. 

« W • • • * • * 

111 Mrs. Julia Goerner. 

Q. You now work for the Kaywood Gardens out in Mt. 
Rainier, Maryland, do you not? A. Yes, sir. 

Q. You were working there in January of 1944? A. Yes, 
sir. 

Q. What were your duties at that time ? A. Chief oper¬ 
ator. 

115 Q. Do you recall the occasion when Mrs. Cain was 
injured? A. Well, I wasn’t on duty when that call came in, 
but I heard about it the next morning. I was asked if anv 
complaint had been sent in. 


Q. What did you do after you had heard about Mrs. 
Cain’s injury with respect to the complaint record? A. 
Naturally I checked it to see if there was anything there. 
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Q. Did you or did you not find anything there? A. No, I 
did not. 

Q. Those records are now available? A. No, sir, I 
haven’t them. 

Q. They were thrown out? A. Yes, sir. 

Q. How far back did you go ? A. At the time I checked 
it when I heard about her injury. 

# 

116 Cross Examination 

* -* « • * # # * # • 

! 

Q. Did you check your records back for a month, two 
months or three months? A. There wasn’t any occasion for 
checking at that time. 

Q. The only check you made was for one day back? A. 
Sure. 

Q. Where were the records for any complaint kept that 
came in three months prior to the time that Mrs. Cain fell 
down the steps? A. She didn’t make any. 

i 

# * • • # * • • * # 

I 

118 Q. You do not know the condition of the light? A. 
No, sir. 

Q. Or, the condition of it at the time when she fell? A. 
No, sir. 

i 

* * • • # • * * # # | 

i 

119 Q. In regard to hallways, light, or anything in the 
apartment house, or was there anybody to take care 

of it after four o’clock? A. That should be taken care of 
before anyone goes off. 

* * m * # • • • • * | 

Q. He checks to see whether the lights in the hall- j 

120 ways are on? A. Yes, sir. 

Q. Do you check to see whether or not it isn’t taken | 
care of by the janitor? A. No, sir. 
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Q. They are supposed to see that those things are taken 
care of before they leave? A. That is right. 

Q. They are supposed to see that the lights are on be¬ 
fore they leave? A. No. They don’t turn them on. 

Q. How do you know? A. Because I happen to live there. 
Q. Who turns them off? A. The janitor. 

Q. And nobody turns them on? A. The tenants in the 
building turn them on. 

#•••*••••• 

i 

121 Q. You wouldn’t be on the switchboard at any time 
after 4:30; is that correct? A. No. 

Q. So that complaints received after 5 or 6 o’clock, }*ou 
would not get those complaints? A. My evening operator 
would get those. 

122 Redirect Examination 

Q. Do you have any recollection of Mrs. Cain ever call¬ 
ing in about a light bulb being off in the back entrance at 
4103 Russell Avenue? 

The Witness. No, sir. 

124 Harold Greenberg 

*•#****##* 

i 

Q. You are connected with the Kaywood Gardens Apart¬ 
ments, of Mt. Rainier, Maryland? A. That is right. 

125 WTiat is your position there? A. I am manager of 
the development. 

Q. How long have you been so employed? A. Since the 
development was completed, approximately three years. 

Q. Do you know Mrs. Estelle Cain, the plaintiff in this 
case? A. Yes, sir. 

Q. You are familiar with the building in which she lives 
at 4103 Russell Avenue? A. Yes, sir. 


Q. In January, particularly the latter part, say about the 
28th of January, 1942, what was the condition of the lawn 
at that address? Was it sodded or unsodded? A. Ijt was 
unsodded. 

* • * # * • • * • | • 

126 Q. In January of 1942, was Eastern Avenue 
graded or ungraded? A. You mean the street of 

Eastern Avenue? 

Q. Yes, the street. A. Eastern Avenue has always beeii 
there, but do you mean our property, or Eastern Avenue 
itself? 

Q. Eastern Avenue. A. Well, Eastern Avenue is partly 
graded and partly ungraded. The part adjoining our apart¬ 
ments was ungraded. 

Q. Was the part where the lawns and the sidewalks are 
now, out of this exit, if you know, graded or ungraded? A. 
It was ungraded. 

Q. Was the sidewalk leading from the exit to Eastern 
Avenue, at that time, laid, or were there no sidewalks [there ? 
A. There was no sidewalk there. 

Q. Mr. Greenberg, what are the duties of the janitor 

127 with respect to the electrical fixtures? A. Well, that 
is, their first duty when they arrive on the job is to 

check the lights in each building. They cut the lights off 
and test them to see if the bulbs are working or blown out, 
or if they are in good condition. 

Q. What were the hours of the janitor in this particular 
building? A. 7:30 to 4. 

Q. 7:30 in the morning until 4 in the afternoon ? A- Yes. 
Q. Did you come under the War Manpower Act respect¬ 
ing the 48-hour week? A. Yes, sir, that is right. 

Q. Did they work 48 hours, or more? A. Practically all 
the janitors do after hours. 

Q. For whom? A. They work until 4 for me. Theii if the 
tenants have any work for them in the apartments, they 
have permission to do anything they like if they want to 
pick up any money after hours. 


Q. What are the duties of the janitors respecting the 
lights, after they had tested them in the morning? A. After 
they tested the lights in the morning, the lights remained 
off. Then they go on with the balance of their duties. 

128 Q. After having turned the lights off, was it a part 
of the duty of janitors, at any time thereafter, to do 

anything concerning the lights? A. No. 

Q. Did you understand my question? A. He would turn 
his lights off in the morning and see that the lights were in 
working condition. 

Q. Was it any part of his duties to turn lights on later 
in the day, or at night? A. No, no. The only time is on 
any occasion when he would test his lights. Turn them on 
and off and to be sure all of his lights were working. 

Q. Who turned the lights on in the evening, if anyone? 
A. I suppose the tenants turned the lights on in the units. 
You must realize that our janitors leave at 4 o’clock. The 
lights are turned on by certain tenants in each unit. 

Q. That was the practice and the custom that existed 
from the time Mrs. Cain went in there, and up to the pres¬ 
ent time? A. Yes, sir. 

• ••••••••• 

129 Q. How are complaints reported? A. They are 
either reported by the tenant or by the janitor, in 

each building. 

Q. To whom? A. To Mr. Sachs in the office, or anyone 
in the office. If after hours, they are taken by the switch¬ 
board operator. 

i • 

*•#•#•##•# 

136 Q. All I want to know is just what you know, as a 
matter of fact, of what occurred there. 

After the bulbs had been put in, did they stay in or not? 
A. We have had occasions when bulbs were taken out and 
destroyed in the corridors. They were taken from the fix¬ 
tures in the hallways. 
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138-A Q. Was there any other entrance there, to those 
units, particularly to 4103? A. That is the only | en¬ 
trance to the unit, unless anyone wants to go through the 
basement. There is a basement exit under 4103 and theiie is 
another exit up at the other end of the building. The bnly 
main entrance for the tenant would be through this par¬ 
ticular court. 

Q. What was your practice and custom with respeci to 
the exit that you have designated, respecting the use of that 
by tenants and janitors? A. The basement exits are for 
the use of maintenance men. We very seldom knew of ^ny 
tenants using the basement exits. They are put there so 
that they can take garbage out of the basement, and that 
the maintenance men can go through there to attend to 
their work and for the use of the janitors. 

Q. Respecting the lights in and about the bise- 

139 ment there, are those lights kept in there, or are 
they permitted to be off? A. Those lights are al¬ 
ways turned off by the janitor. We don’t put them on wjien 
the janitor goes through the basement in the buildings; jthe 
lights are turned off, also. 

• •*••••••• 

140 Q. Are those lights in those various doorway$ to 
the corridors lighted? A. They are kept on if the tenants 
keep them on, but my janitors don’t turn them on. TJiey 
turn them off in the morning if they find them to be oi^. 

Q. They never turn them on again? A. No, they would 
never have any occasion to turn them on. 

• • • * • * • • • * 

Q. As you start up the stairs from the basement, where 
do you have the light switches? A. The light switches are 
right at the doorway, and at each doorway in the 

141 corridor. 

Q. Are those lights kept on? A. We don’t do that. 
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Q. Those lights are also included among those that are 
turned off? A. Yes, they are turned off if the lights 
are on when my janitor arrives in the morning. 

• ••••••••• 

Q. All of those instructions respecting the conditions of 
turning off the lights existed at the time when Mrs. Cain 
came in there, and continued up until the time she had 
the accident, or were they changed? A. They were the in¬ 
structions to our janitors. 

Q. Did they or did they not then exist? A. They were 
always the same, all of the time. 

Q. You have no elevator in that apartment? A. 
No, sir. 

142 Q. Mrs. Cain is still a tenant? A. Yes. 

• ••••••••* 

(Thereupon, the jury w T as excused at 12:32 p.m., and the 
witness left the stand.) 

• ••••*•••* 

The Court: I want to look over these instructions. 

Mr. Liclitenberg: I am inclined to believe that it is all 
right for your Honor to change that instruction (indi¬ 
cating). 

The Court: Number One is the instruction about the 
question of notice. 

Mr. Lichtenberg: What is that, your Honor? 

The Court: The question of notice, that the defendant, 
the landlord, must have actual notice of the fact. 

143 Mr. Burnett. We object to the prayer, if your 
Honor please, on the ground as previously stated, 

and from the plaintiff’s testimony that it was night, and 
this being in Maryland, under the common law there is no 
duty on the part of the landlord, at this particular time, 
to maintain or have any lights in the common hallways. 

The Court: I will overrule your objection. It may not be 
the common law. 


I will give the instruction on negligence, contributory 
negligence, and the fact that the landlord is not bound to 
have lights, but by reason of this milk bottle being on the 
steps, if the plaintiff failed to see it, and if that was caused 
by the negligent act of the defendant, and she herself }iad 
to exercise due care. 

Mr. Burnett: We do want to say that we object on the 
same ground. 

The Court: I understand that. 

Mr. Lichtenberg: With that, if the Court please, we will 
withdraw all of the prayers submitted by the plaintiff. 

The Court: I will give the instruction on damages. 

• • • * • * • • • I • 

144 Harold Greenberg 

I 

• • • • • * • • • i • 

Cross Examination 

• » • • • * • • • # 

146 A. The walks in the back of the buildings are not 
supposed to be used by the tenants. 

Q. Are there any signs on there to the effect that they 
are not to be used by the tenants? A. No. sir. 

147 Q. Did you ever tell a tenant that he was not ^up- 
posed to use them? A. No, sir. 

• • • • • • • • • | • 

148 Q. Your duties also include the turning out of the 
lights when the janitors come on duty in the morn¬ 
ing; is that right? A. Yes, sir. 

Q. Is that for the purpose of saving the cost of electricity? 
A. That is part of the saving on electrical costs, and then 
they turn the lights off when they are no longer necessary. 

Q. The fact that they are not put on in the evening, is 
that to save the cost of electricity? A. Well, that would 
be pretty hard to regulate when to turn on the lights 

149 in the evening. It doesn’t always get dark at the 
same time every evening. 

Q. You are referring to why they are not turned on? 

> i 


Mr. Burnett. I submit, your Honor, that is not proper. 
The Court: The answer is evasive. 

By Mr. Lichtenberg: 

Q. Is that the reason, then, that you did not try to regu¬ 
late the turning on of the lights in the evening, because 
you do not know when it is going to get dark? A. We have 
never had a setup for that type of service, for the turning 
on of lights. We always left that up to the tenants to turn 
the lights on at different times, depending on whether or not 
it was dark in the different seasons. Since we never had a 
setup of that type, we naturally designated no one to turn 
on the lights. 

• ••••••••• 

151 When was Eastern Avenue graded, do you 
know? A. The unfinished section of Eastern Avenue 

was graded a considerable length of time after that building 
was occupied. How long, I don’t recall. 

Q. Sod was put down at the time the building was com¬ 
pleted? A. It was not put down at the time the 

152 building was completed. 

Q. When was it put down? A. I should say a 
couple of months after the building was completed. 

The sod couldn’t be put down at the time the building 
was completed, because my garbage truck had to back up 
there at the exit to get the garbage, and it couldn’t have 
been completed or graded or sodded at that time. 

• ••••••••• 

155 Q. I believe you testified that the janitors never 
turned the lights on ? A. That is right. 

• ••••••••* 

156 Q. Where is the switch at the entrance of the door 
where Mrs. Cain fell? A. The switch is directly in¬ 
side the doorway. 

Q. It is inside the doorway? A. Yes, sir. 


Q. So that when it is dark and anyone came down those 
steps, they had to go all the way down; isn’t that correct? 
A. I believe yon can reach the switch from the outside by 
putting your hand in the door. 

Q. But they had to go down the steps to do that? A. Yes. 

Q. You couldn’t turn on that light until you got do^n 
to the bottom? A. I just wanted to point out exactly where 
it is located. 


158 Q. When a complaint came in after five o’clock, 
it could not be taken care of, unless it was an emer¬ 
gency, until the office opened the following day? A. That 
is right. 


Q. Do you have that many complaints filed in that period? 
A. Oh, yes, in a six months period. 

• Q. Complaints about lights to be replaced, and various 
other complaints? A. That is right, yes. We have 
159 two men employed all of the time, as we have a 
considerable number of calls that come in each day. 

Q. You learned the following day that Mrs. Cain Vas 
injured, did you not, of her injury and the accident? X. I 
learned the day after it was that a call came in through 
the office. 

Q. WTiat did you do? A. When I learned of the cbm- 
plaint, I went up to inspect the premises. 

Q. What is the address? A. 4103 Russell Avenue, Mrs. 
Cain’s apartment. I looked at the scene of the accident,!the 
rear entrance, or the exit, and also spoke to the janitor of 
the building. 

Q. Did you see the light switch on that occasion? A. tes, 
sir. | 

Q. How far down from the point where the wire entered 
the building was the fixture hanging? A. How far dbwn 
was the fixture hanging? 
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Q. Was not the fixture hanging by a wire? A. The fix¬ 
ture was in place, and there was a bulb in the fixture when 

I went down there to inspect the premises. 

• ••••••••* 

160 Mrs. Anna Miller 

• ••••••••* 

161 Q. In January of 1944 you were employed at Kay- 
wood Gardens ? A. Yes, sir. 

Q. You are not there any longer? A. No. 

• *•*•#•••# 

Q. Mrs. Miller, do you recollect the occasion when Mrs. 
Cain was injured there at 4103 Russell Avenue? A. Yes, I 
do. 

Q. What were your duties at that time; what kind of 
work were you doing? A. Telephone operator. 

Q. If any complaint came in, who received that com¬ 
plaint? A. I did. 

Q. What time do you go on duty? A. About four or 
four-thirty p. m. 

Q. You work until what time? A. Until eleven. 

• ••••#•••* 

162 Q. On this particular night when Mrs. Cain was 
injured, did you receive a telephone call? A. Yes, I did. 

Q. From Mrs. Cain? A. No, from some other person. I 
believe she said her daughter had been injured. 

Q. Don’t tell us about that. Just tell us whether it was 
from Mrs. Cain. A. No, I don’t know the woman’s name. 

Q. On that night, Mrs. Miller, did you receive a com¬ 
plaint about a light bulb being out of the socket? A. No, 
sir. 

Q. At 4103 Russell Avenue? A. No, I didn’t get any 
complaint. 

Q. Had you received any complaint prior to that time? 
A. No, I didn’t. 

Q. Or at any other time that you were on duty? A. No, 
I did not. 

• ••••••••• 
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Cross Examination 


By Mr. Lichtenberg: 

i 

• • • • • # * • • * * 

164 Q. You remember the incident of that night. What 
about a complaint a month prior to the accident f A. 

I don’t remember. 

i 

• * • • • * • • • j £ 

165 (The following proceedings were had at the bench, 
out of the hearing of the jury:) 

• * • • * * • • • • 

Mr. Burnett. • • • 

We renew our motion, at this time, for a directed verdict 
on the ground that there is not sufficient evidence to gp to 
the jury, because of the fact that there is no proof in this 
case that there ever was any contract between the 

166 tenant and the landlord to furnish the light. There 
never was any assumed obligation. 

The Court. There is an implied obligation. All entrances 
are to be reasonably safe to the tenants. 

Mr. Burnett. I am just making my motion, your Honor. 
The Court. I overrule the motion. 

Mr. Burnett. I have not finished, your Honor. 

The Court. All right. | 

Mr. Burnett. We move on the further ground that the 
duty upon the landlord as it existed from the facts in ^his 
case was not to furnish any light in this particular area, 
and that the fact that the tenant fell over a milk bottle, with¬ 
out any notice to the landlord, which was the fault and £he 
reason for this accident, due to the absence of a light: is 
insufficient evidence to go to the jury. 

On the second ground that there was a release in this 
case, signed and executed by the plaintiff, without any 
fraud, an instrument which I think she understands, ^nd 
that there is a full and complete release of this landlord^ 
The Court. I overrule the motion. 


The Court. There is one matter I wish to ask about. Is 
there any testimony that this light was in this condition for 
a considerable time before the accident? 

Mr. Lichtenberg. Yes, your Honor, a month before. 

167 Mrs. Hall, for the plaintiff, so testified. 

The Court. That was notice presumed. 

Mr. Lichtenberg. It was seen by her a month before, the 
first of December, 1943. She testified to that. 

Mr. Burnett. We do not agree with you. We have the 
testimony of the plaintiff. We have read it. She testified 
that this light was off for a period at times, and that she 
complained about it. Then she went on to testify and said 
that it was off several times during a period of a month. 

Mr. Lichtenberg. Do vou have Mrs. Hall’s testimony 

w * * 

written up? 

Mr. Burnett. No. She testified that she was from At¬ 
lanta, Georgia, and was here for a period of five days; that 
she was here to see her sister and her mother. On this oc¬ 
casion she went down those steps several times, and, as a 
matter of fact, there was no light there. 

The Court. I will grant the question of notice being pre¬ 
sumed for a length of time. You may except. 

Mr. Burnett. Yes, sir, your Honor. 

• ••#•#•••# 

Charge to the Jury 

The Court. It is general in law that if one person is in¬ 
jured by the act of another the injured party is 

168 entitled to recover compensation from the party who 
was the cause of the injury. 

Negligence is the failure to exercise that degree of care 
which an ordinarily prudent person would exercise under 
the particular circumstances of the case. 

In this case, the plaintiff, Mrs. Cain, was a tenant of the 
defendant in the apartment building which has been de¬ 
scribed to you. In this apartment building, as in most 
apartment buildings, the landlord maintains a control of the 


halls and entrances or exits, as the case may be. It is his 
duty to use reasonable care to render these halls, entrances 
and exits reasonably safe for those who have the right to 
use them. In this case, the plaintiff, a tenant, had the right 
to use the halls, entrances and exits, whichever they may be 
called. It was the duty of the landlord, the defendant hete, 
to exercise reasonable care to see that those halls, entrances 
and exits were reasonably safe for the occupants of that 
building. If the building had been constructed so as to be 
reasonably safe, and thereafter circumstances arose, by rea¬ 
son of some act or obstruction, and the landlord has notice 
of the plaintiff’s complaint and of the possible danger to 
the tenants, it is his duty to remove the obstructions or any¬ 
thing which prevents the safe use of the premises, if he has 
notice of them in time to remove them. 

If he has no actual notice, and the notice has bein 
169 so short that he has not had time to remove the ob¬ 
structions, or knowledge of the obstructions was not 
brought to him in time, why, he is not charged with any 
liability for the accident. If the obstruction, or the defect, 
has remained for such a length of time that it might rea¬ 
sonably be assumed that he would have had knowledge of 
it, then no actual notice is necessary, but if he has had 
actual notice of the defect, and it has continued for such a 
time that in the ordinary course of events you could assume 
that he did have notice of it, then he is liable. 

It has been testified that a bottle was left on these staiirs 
by the landlord, that the stairs were not lighted, and that 
the landlord had not used reasonable care to see that they 
were lighted so as to give proper protection to the tenants. 

So, if you find that reasonable care required the lighting 
of this stairway, and that the landlord had notice of ahy 
failure to maintain these lights, or the failure had continued 
for such time as would be reasonably presumed in the orcji- 
nary course of events that he did have notice, then the de¬ 
fendants are liable for any injury that resulted to a tenant 
in the use of this stairway. 




It was incumbent upon the plaintiff, also, in descending 
the stairway to use reasonable care herself. If the stair¬ 
way was dark, of course, the more careful she would have 
to be, and it is a question whether she exercised rea- 

170 sonable care. If she herself failed to use reasonable 
care and her failure contributed to the accident, she 

cannot recover, but where both parties are negligent neither 
can recover. 

Now, in a case of this kind you are the exclusive judges 
of the facts in the case and the judges of the credibility of 
the witnesses. 

If I may have, during the progress of this case, or during 
my charge, expressed any opinion as to either the credibility 
of a witness or the facts in this case, you are at liberty to 
disregard any expression of opinion I may have made or 
may make. 

The burden of proof is upon the plaintiff, Mrs. Cain, to 
show by a fair preponderance of the evidence and the 
greater weight of the evidence that the landlord, the de¬ 
fendants here, failed to exercise that degree of care which 
I have described to you, and by reason of his failure to do 
so she was injured. 

On the other hand, as to her negligence, the burden of 
proof is upon the defendants to show that she was negli¬ 
gent and that her negligence was a contributing cause of 
this accident. 

You are not limited to the testimony offered by the de¬ 
fendants alone, but to all the testimony in the case. In 
determining the credibility of the witnesses, you should take 
into consideration as to each witness on the stand, the man¬ 
ner in which he testified, his interest in the case, and 

171 whether he is employed by one of the parties, or any 
other matter which appears in the case which might 

in any way affect his testimony. 

If any witness has wilfully testified falsely as to any ma¬ 
terial fact regarding which he could not reasonably be mis¬ 
taken, you may disregard his testimony in whole or in part. 
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If you find that the plaintiff has maintained the burden 
of proof, and that she herself did not contribute to the ac¬ 
cident, then your verdict will be for the plaintiff. 

If you find for the plaintiff, you should fix such sum of 
money as will fairly and reasonably compensate her for the 
injury sustained and which she has received as a result of 
her fall, and for her pain and suffering mentally and physi¬ 
cally, or any expense to which she may have been put as 
a result of this injury, and for any loss of salary. 

If you find that any of these illnesses are likely to con¬ 
tinue in the future, you should take that into consideration 
in fixing the amount of compensation. 

On the other hand, if she has not maintained the burden 
of proof, or if you find that she herself was negligent, and 
contributed to the injury, or that the defendants were not 
negligent, then your verdict should be for the defendants. 

Will you approach the bench? 

(Thereupon the following proceedings were had at the 
bench, out of the hearing of the jury:) 

. . .j 

172 The Court. Do you wish to take any exceptions ? 

Mr. Burnett. We renew our objection to your 
Honor’s charge as to reasonable care, and would lik^ to 
have your Honor say to the jury—I don’t want to say that 
your Honor was wrong—if they find the landlord did exer¬ 
cise care, that their verdict would be for the defendants. 

The Court. I am quite willing to add anything you wish. 

Mr. Burnett. Will your Honor give them that charge? 

The Court. I will do so. 

* 

(Discussion at the bench concluded.) 

The Court. So that there may be no omission on my part, 
if you find that the defendants were not negligent, and if 
the landlord did exercise reasonable care, he will not be 
liable, but if he failed to exercise that care, he would be 
liable. 
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Tie Court. Mr. Foreman, are the jury agreed upon a 
verdict? 

The Foreman. Yes, your Honor. 

The Court. How do you find, for the plaintiff or for the 
defendants? 

| The Foreman. For the plaintiff. 

173 The Court. In what amount? 

The Foreman. Six thousand dollars. 

• ••••#•••# 

176 Lease 

This Agreement made this 28th day of January, 1942, by 
and between Kaywood Garden Apartments, hereinafter 
called the Lessor, and 0. L. Cain, hereinafter called the 
Lessee. 

Witnesseth, That in consideration of the rent herein re¬ 
served and of the covenants herein contained and by the 
Lessee to be performed, the said Lessor does hereby rent 
to said Lessee the premises in the Town of Mt. Rainier, 
State of Maryland, known as Apartment No. 2 in the build¬ 
ing known as 4103 Russell Avenue, Kaywood Garden 

177 1 Apartments, for the term of One (1) year commenc¬ 

ing on the.day of February, 1942, • • • 


179 said Lessor shall not be liable in any manner for any 
interruption in any services, such as heat, water, elec¬ 
tricity, gas, or the like, nor shall said Lessor be liable for 
any loss or damage to the person or property of said Lessee, 
or of any person using or occupying or visiting said de¬ 
mised premises arising from any cause in or about said 
building or said demised premises, whether caused by or 
resulting from the bursting, leaking or overflowing of any 
water or steam pipes, or other cause whatsoever. 

• ••••••••• 
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189 Piled July 19 1944 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 25082 

Estelle Cain, 4103 Russell Avenue', Mt. Rainier, 

Plaintiff 
v. 

Abraham S. Kay and Minnie Kay, 4800 17th Street, N. W. 
and George Wasserman, 816 F Street, N. W. and Louis 
C. Grossberg and Celia Kay Grossberg, 3421 Garrison 
Street, N. W., Washington, D. C., Defendants 

Complaint for Damages 

Fall on Stairs of Apt. over a bottle 

1. The plaintiff, Estelle Cain, is an adult citizen of the 
United States and a resident of the State of Maryland, and 
brings this suit in her own right. 

2. The defendants are citizens of the United States ahd 
residents of the District of Columbia and are sued in th^ir 
own right as partners, owning and operating an apartment 
building known as Kaywood Gardens. 

3. That, to-wit, February 1, 1942, by a lease in writing, 
the plaintiff became a tenant of Apartment #2, 4103 Rus¬ 
sell Avenue, Mount Rainier , Maryland , for an agreed ren- 

[Let this amendment be made. Bailey, J. 10/17/44]j 
tal of $75.00 per month; that the said rental payments were 
made promptly by the plaintiff as agreed; that at the saihe 
time and place the defendants retained custody and con¬ 
trol of the hallways and stairs of the said buildings. 

4. That on to-wit, January 3, 1944, at about 6:30 P. M., 
the plaintiff while returning from her usual employment, 
and while using the stairs and hallway leading to her 
apartment, and while walking in a careful and prudent 
manner, the plaintiff stopped on a round object that ap- 

i 

i 

! 
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Maryland, 
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peared to be a bottle, and fell. That at tbe time and place 
aforesaid, the stairs where the plaintiff fell were 
190 dark, and although the plaintiff was proceeding in a 
careful and prudent manner, she was unable to see 
the bottle. 

5. The said stairs where the plaintiff fell were under the 
custody and control of the defendants, and it then and there 
was the defendants’ duty to keep the said stairs properly 
lighted, and to keep the stairs and hallway free from any 
obstructions, fit for the use of the tenants of the building; 
but notwithstanding this duty, the defendants, their agent, 
servant or employees negligently and carelessly failed to 
keep the said stairs and hallway lighted and failed to keep 
the said stairs and hallway free from obstructions. 

6. That as a result of falling, the plaintiff severely, pain¬ 
fully and permanently injured herself; that the said in¬ 
juries required medical care; that she is unable to resume 
her usual occupation and she is unable to do her house 
work; that the said injuries have caused her great pain and 
suffering; that she still suffers pains, and that she is ad¬ 
vised by her physician that she will continue to suffer for 
a long period of time, and that she may never be able to 
resume her usual occupation. 

Wherefore, the plaintiff claims the sum of Fifty Thou¬ 
sand Dollars ($50,000.00), damages. 

VANCE V. VAUGHAN 
Attorney for Plaintiff 
Investment Building 
Warfield 3100 

Jury Trial 

Plaintiff demands a trial by jury in the above case. 

VANCE V. VAUGHAN 
Attorney for Plaintiff 
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191 Filed Oct 21 1944 

Defendants’ Answer to Amended Complaint 

• • [ 

First Defense 

The complaint fails to state a cause of action against 
defendants, or either of them, upon which relief can be 
granted. 

Second Defense 

1, 2 and 3: Defendants admit the allegations of Para¬ 
graphs 1, 2 and 3 of the complaint. 

4: Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegation 
that the plaintiff stepped on a round object which appeared 
to be a bottle, and fell at the time and place mentionetj in 
Paragraph 4; deny all the remaining allegations of s^iid 
Paragraph. 

5: Defendants admit that the stairs upon which plaintiff 
is alleged to have fallen were under the custody and con¬ 
trol of defendants; deny all the remaining allegations; of 
Paragraph 5. 

6: Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the alle- 

192 gations of Paragraph 6; deny that plaintiff’s alleged 
fall was caused, or contributed to, by any negligence 

whatsoever of defendants or either of them. 

Defendants deny all the allegations of negligence alleged 
in the complaint, and deny that the plaintiff is entitled to 
judgment against defendants or either of them in any gum 
whatsoever. 

Third Defense 

Defendants and each of them say that at the time and 
place mentioned in the amended complaint, they main¬ 
tained said stairs and hallwav in a reasonablv safe knd 

• •» 

proper condition and used reasonable care in the mainte¬ 
nance thereof in a reasonably safe and proper condition; 


i 
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that if plaintiff sustained a fall and injuries at the time 
and place in the complaint alleged, such fall and injuries 
were caused “solely by her own negligence in not taking the 
necessary precautions for her own safety under the condi¬ 
tions and circumstances then and there existing. 


•h!T 


— _ Tv ' 0 
Fourth Defense 

(IH*> {fOCfU .it• • • "TO 

Defendants, and each of them, say that plaintiff neglected 
to use due care and caution ,for her own safetv under the 

•2> J f; r r. t • > fipft'iO/' • 

conditions and circumstances existing at the time and place 
referred to in the complaint. ; 

1 t ; 7 ! (.* ■_» t • * i , • . ». \ » * 1 ' » ( . • ) 1 ♦ . ; ’ | * 

. , CHARLES W. ARTH, 

>*!}>• II; LilpU : 

r Albee Building 

it: ■ ; : 111 ll fil l ) • - Hi • . . 

JOHN H. BU8NJETT, 
m i :600’F Street, N. W., 

j l: Washington,;D. C., 

Attorneys for Defendants. 

i riorfi" rror 

-rroo hiir. 'rho>>A!') • 

193. Filed, J? eb 1 14 194o 
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Fifth Defense 

• fio'tfii *;<> ogbolv/mr;! Tuorltiv/ ot r» • 

Defendants .and each of them say that the lease executed 

by plaintiff, as alleged in the .Complaint herein, was an in¬ 
strument under seal and was.in full force and effect on the 


.1 *} l t t * 


■ • ; 


date plaintiff alleges she was injured. Said lease provided, 
among other things, that:.,.,. . . , . 

• > : * *•; said Lessor; shall not be liable in any maimer for 

any interruption in any services, such as heat, water, elec¬ 
tricity, gas, or the like, nor shall said Lessor be liable for 
any loss or damage to . the person or property of said 
Lessee, or of any person using or occupying or visiting 
said demised premises arising from any cause in or about 
said building or said demised premises, whether caused bv 
or. resulting from the bursting, leaking or overflowing of 
any water or steam pipes, or other cause whatsoever. 
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That thesame constituted andwas a valid release by the 
plaintiff for the said alleged injuries and plaintiff has no 
claim against the defendants for said injuries. - - - 

.av»v> .thav/htr .a '- Charles w. arth ! 

JOHN H. BURNETT 
'V' M.\>m 600 F Street, N. W. 

Attorneys for Defendants 

February 14, 1945 THJIAH 3r>JT8'Tl. 

i 

Let this Fifth Defense be filed. - 

r . o, JENNINGS BAILEY t ., 

Justice . 

,io otoibsidV s&u&edO aoU noiJoM 

• ••••*•••• 
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194 , ;(l , Filey Feb 14 1945 

! Verdict and Judgment 

■ i ■ ■ > • • ’ ‘ * -; i .v fii - . .: :.; f>7 fid < 

This cause having come on for hearing on the 13th day 
of February, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Claude l)* Apperson, Sr.»i / • ? Thomas M. Shields ' .1 
Francis T. Hornig George Falkenstein - 

Lulu.M. Berkaw "*; •••. • Marie Su Termohlen T .L 

Sidney .B. Eisehberg : / Eleanor S. Everett ;i; 

Lewis N. Digges Francis & Bimmons 

Roy Bieber .< r : i - i: ;;. William H. Hackley;i ’’ A 

who, after having been duly sworn to well and truly try the 
issues between Estelle Cain, plaintiff and Abrahaiii S.; Kay, 
Minnie Kay, George Wasserman, Louis C. G.rossberg ana 
Kay Grossberg, defendants, and after this cause is JiearS 
and given to the. jury in charge, they upon their oath sa^ 
this 14th day of February,' 1945, that they find the issuep 
aforesaid in favor of the plaintiff and that 1 the money pay¬ 
able to her by the defendants by reason of the premises is 
the sum of Six thousand ($6,000.00) dollars. 
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Wherefore, it is adjudged that said plaintiff recover 
of the said defendants the sum of Six thousand ($6,000.00) 
dollars together with costs. Jury polled. 

CHARLES E. STEWART, Clerk, 
By R Page Belar 
Deputy Clerk. 

Bv direction of 

JUSTICE JENNINGS BAILEY. 

195 Filed Feb 24 1945 

Motion Non Obstante Veredicto or, 
in the Alternative, Motion for New Trial 

Now come the defendants and move the Court to set 
aside the verdict returned and judgment, entered herein and 
to have judgment entered in accordance with the defen¬ 
dants’ motion for a directed verdict, or, in the alternative, 
to grant the defendants a new trial, on the following 
grounds: 

1. There was not sufficient evidence to make a case for 
submission to the jury. 

2. The plaintiff failed to make out a prima facie case. 

3. The verdict was contrary to the evidence and to the 
weight of the evidence. 

4. The Court erred in admitting evidence of absence of 
plaintiff from work without any showing of actual loss of 
salary by her. 

5. The Court erred in overruling defendants’ motions to 
direct a verdict for defendants. 

6. The Court erred in instructing the jury that it was 
the duty of defendants to maintain a light in the area where 
plaintiff was injured. 
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196 7. The verdict was grossly excessive. 

CHARLES W. ARTH 
JOHN H. BURNETT 
600 F Street, N. W. i 

Attorneys for Defendants. 

Memorandum 

March 6, 1945: Order overruling motion for new trial 
and Non Obstante Veredicto 

(Filed)—(By direction BAILEY J) 
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DISTRICT OF COLUMBIA 


No. 9010 


ABRAHAM S. KAY, et al., 

Appellants, 


ESTELLE CAIN, 

Appellee. 


BRIEF FOR APPELLEE 


• i 

Counter-Statement of The Case 

I 

Plaintiff was a tenant in an apartment building owned 
and operated by the defendants. (App. 2, 10, 20, 24). There 
were two entrance doors to the apartment building, one in 
the front and one facing on Eastern Avenue. (App. 2, 3). 
The one facing Eastern. Avenue was at the bottom Of a 
flight of stairs leading from the walk to the builciing. 
(App. 3-8). A light fixture was installed and maintained 
by the appellants over this entrance door and was at 
that place at the time the appellee rented her apartment 
from the appellants. (App. 2-8, 13-17). On January 3, 
1944, the appellee, upon returning home from work, ap¬ 
proached the Eastern Avenue entrance of the building 
and proceeded down the flight of stairs leading to the 
entrance door. It was dark at the time and the light fix¬ 
ture was not in operation. She tripped on a bottle on 
the flight of stairs and fell and was seriously injured. 
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(App,. 3-4, 5). The evidence disclosed that she had been 
unable to observe the bottle because of the lack of light. 
(App. 4-9), The evidence also disclosed that for somf 
time prior to the accident, appellants had been notified 
of the faulty condition of the light. (App. 4-5, 11-12). 
Although the appellants were permitted, during the course 
of the trial, to file an additional defense, whereby they 
pleaded a release contained in the lease agreement, the 
lease agreement was never introduced in evidence. 


Summary of The Argument 

Appellee’s case is based upon the claim that as a ten¬ 
ant in appellants’ apartment, she was entitled to the use 
of the halls and entrances or exits which were maintained 
or controlled by the landlord. That the landlord was un¬ 
der the legal obligation to use reasonable care to render 
these entrance halls and exits reasonably safe for her use. 
That the landlord controlled the operation of the light¬ 
ing fixtures in the halls and stairways; that the landlord 
permitted the halls and stairways to remain dark, and 
that to do so under the circumstances in this case constitu¬ 
ted a violation of his legal obligation to the tenant. That 
the landlord maintained and controlled the lights in the 
halls from the date the tenant moved into the building until 
the date of the accident; that the landlord had been notified 
some thirty days prior to the accident that the lights were 
not being maintained properly. 

The instructions to the jury placed before the jury the 
determination of whether reasonable care required the 
lighting of the stairway and whether the landlord had 
notice of any failure to maintain those lights. 

This charge correctly stated the rule as to the duty 
owed the tenant by the landlord. 

Although appellee takes the position that the release 
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cannot be considered as a bar to this action because |the 
lease wherein it is contained was not introduced in Evi¬ 
dence, appellee further contends that it is against public 
policy to give effect to such a release. 

Statement of Points 

» i 
I 
I 

1. The landlord owes his tenant the duty to exercise 
reasonable care to see that all common halls, entrances 
and exits are reasonably safe for the use intended. 

2. The determination of what is reasonable care under 
the circumstances is a jury question and there is sufficient 
evidence to support the finding of the jury in this case. 

3. The purported release does not bar appellee’s claim 
because: 

a. It is not properly before the Court . 

b. It is against public policy. 

c. It is limited to injuries sustained as a result 

of the “bursting, leaking or overflowing of any water 
or steam pipes * • • .” 

4. The instructions to the jury properly stated the jaw 
of the case. 


I 

The Landlord Owes His Tenant The Duty To Exercise 
Reasonable Care, To Keep Common Halls, Entrances 
And Exits In Reasonably Safe Condition For The Use 
Of Tenants 


This accident occurred in the State of Maryland and the 
laws of that state govern with reference to the liability 
involved herein. Since it is conceded by both sides that no 
statute is involved, the common law of that state is the 
applicable law of the case. The common law has been entm- 


i 
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dated in WHITCOM v. MASON , 102 Md. 282, and it es¬ 
tablishes that the lessor has a duty and obligation to use 
reasonable diligence to keep the portions of the building 
retained under his control in a safe condition. In that case, 
the Court stated: 

“• * * The weight of modern authority supports 
the rule that where he leases separate portions of 
the same building to different tenants and reserves 
under his control the halls, stairways and other por¬ 
tions of the same building used in common by all of 
the tenants as means of access to their respective 
rooms or apartments, he is under an obligation to use 
reasonable diligence to keep the portions, so retained 
under his control, of the building, in a safe condition 
and free from improper obstructions. (Cases cited). 
This obligation of the landlord to the tenants of dif¬ 
ferent parts of the same building, in reference to the 
halls, stairways, doors, etc., of which he has kept 
possession for their common use, has been held not to 
result from the implied covenant for quiet enjoyment 
incident to the leases of the several portions of the 
building but to be of the same character as that of any 
other owner of real estate, who permits or invites 
others to use it for a particular purpose, to keep it 
safe for those using it within the scope of the invita¬ 
tion. (Cases cited).” 

This rule is stated in Tiffany on Landlord and Tenant , 
Section 89, as follows: 

“It frequently happens that the owner of a building 
demises separate parts thereof to different tenants, 
access to which parts is by means of a passageway 
stairway, or other means of approach, which, while 
intended for the use of the different tenants, is not 
in itself included in the demise to any one of them 
and consequently remains in control of the landlord. 
In such case the landlord in effect invites the use of 
such passages or stairways by the tenants • • • to 
obtain access to the rooms or apartments demised, 
and he is accordingly regarded as liable. * * # to the 
tenant, • • • for any injury caused by his failure to 
exercise reasonable care to keep such parts of the 
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building in proper repair • • • . And he is obviously 
liable for negligent acts • • • rendering the! ap¬ 
proaches unsafe/ ' 

It is also the rule as stated in the Restatement on Torts, 
at Section 360, as follows: 

“A possessor of land, who leases a part thereof and 
retains in his possession any other part which the 
lessee is entitled to use as appurtenant to the part 
leased to him, is subject to liability to his lessee * • • 
for bodily harm caused • • • by a dangerous condi¬ 
tion upon that part of the land retained in the lessor's 
control, if • • • by the exercise of reasonable care 
(he) could have discovered the condition ‘and the un¬ 
reasonable risk involved therein and could have made 
the condition safe.’ '' 

The cases cited by the appellants are cases which hold 
that is is not negligence per se for a landlord to neglect 
to furnish lighting in a common hall or stairway. Nope of 
the cases cited were decided by the Maryland Courts. In 
addition, the New York case of McCABE v. MACiCAY, 
253 N. Y. 440, was an action for negligence based oh the 
violation of a statute which required lights in the hallway 
and the excerpt cited in appellants' memorandum is dicta. 

In POLANSKY v. HELLER, 241 Mass. 484, it appears 
that the hallways were lighted by the tenants and that 
the landlord assumed no duty in that respect. 

In the present case, the landlords furnished the lights 
in the hallway and their janitor maintained and inspected 
them daily. 


The Determination Of What Is Reasonable Care Under 
The Circumstances Is A Jury Question And There Is 
Ample Evidence To Support The Finding Of The Jury. 

It being established that the rule applicable here is that 
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the landlord must exercise reasonable care to maintain 
the premises in a reasonably safe condition for the use in¬ 
tended it follows that the determination of what is rea¬ 
sonable care is properly a question for the jury, for 
example, in the case of O’SULLIVAN v. NORWOOD, 
8 NTS It. 388, the Court stated: 

“Lessor, retaining possession and control of the 
staircase for the purposes above mentioned, owed to 
all persons lawfully using it the duty of keeping it 
in repair and reasonably safe for travel. If ordinary 
care required that the stairs, or any portion thereof, 
should be kept lighted in order to make them reason¬ 
ably safe for travel, it was the lessor’s duty to light 
them. The question of negligence in this case was 
submitted to the jury, and their finding is sustained 
by the evidence. • * * 99 

Again, in RHODES v. FULLER, 92 N.J.L. 569, 106 Atl. 
400, the landlord of an apartment house was held liable to 
a tenant injured while descending a stairway due to the 
absence of a light which was usually maintained by the 
landlord at the foot of the stairs: 

“• • * It continues thereafter to be his duty to 
exercise reasonable care to maintain a light there, 
until notice of its discontinuance has been given, and 
failure to perform such duty is negligence, and a ten¬ 
ant who is injured because of such negligence, while 
himself in the exercise of due care, is entitled to re¬ 
cover.” 

In the case of MARTIN v. PEABODY, 228 Mass. 432, 
117 N.E. 847, it was held: 

“The only alleged negligence of the defendants that 
went to the jury was their failure to properly light the 
stairway * * • . On all the evidence we think the jury 
were warranted in finding that, in order to render 
this stairway reasonably safe for the plaintiffs use 
at the time of the accident, the defendants should 
have provided artificial light in pursuance of the ob¬ 
ligation they had assumed, and that they failed to 



perform that duty.” 

The evidence in this case clearly disclosed that from 
the beginning of the tenancy, the landlord had exercised 
control over the lighting of the hall and stairways in¬ 
volved. (2-8, 13-17). That on the night of the accident, 
the lighting fixture was not in operation and was defective 
(App. 3-5) and that for at least thirty days prior to the 
accident, notice had been given to the landlord of the con¬ 
dition. (App. 4-5, 11-12). Under these circumstances, there 
was sufficient evidence to warrant the trial court in Sub¬ 
mitting the case to the jury for determination of the ques¬ 
tion of whether reasonable care had been exercised by the 
landlord in this case. The testimony offered on behalf of 
the tenant was sufficient to warrant the jury’s finding in 
her case. 


m 

The Purported Release Does Not Bar Appellee’s Claim). 

i 

j 

a. It is not properly before the Court. 

There is no citation in Appellants’ Brief, in the Joint 
Appendix, or in any portion of the record, which indicates 
that the lease involved in this case was introduced in 
evidence. It is a familiar rule of law that no court will Con¬ 
sider any matters outside of the record and accordingly, 
we submit that the release contained in the lease may not 
be considered bv this Court. 


b. The release is against public policy. 

If it be conceded that the landlord has a duty to exercise 
reasonable care in the maintenance of common stairways 
and halls, then it is against public policy to permit the 
landlord to extract a release from his tenants for his| re¬ 
sponsibility since it would tend to make a landlord )ess 
careful and would tend to increase the danger of injury 
to persons who have a right to expect care and diligence. 
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c. The release is limited by its provisions to injuries 
sustained as the result of the bursting, leaking or over¬ 
flowing of any water or steam pipes. 

The Courts have generally held that the lessor’s stipula¬ 
tions against liability are inapplicable to property which 
remains under the landlord’s control. For example, in the 
case of BOTW1N v . ROTHKOPF, 217 N.Y. Supp. 192, a 
clause in the lease to the effect that the landlord would 
not be liable for damage by water was held not to relieve 
the landlord from liability where the damage was caused 
by defect in portions of the building remaining under his 
control and where the landlord had been negligent in fail¬ 
ing to make repairs. 

While it is true that the phrase which appears in the 
lease following the limitation to “bursting, leaking or 
overflowing of any water or steam pipes” adds “or other 
cause whatsoever”, it is a familiar rule of construction 
that the phrase is limited by the items specifically set forth. 
Thus, in the case of RAILTON v. TAYLOR, 20 R.I. 279, 
the clause in the lease relied on as a bar to the action was 
similar to the provision in the present case. In that case, 
the clause provided: 

“All merchandise, furniture and property of any 
kind which may be on the premises • • • is to be at 
the sole risk and hazard of the lessee • * # . If the 
whole or any part thereof shall be destroyed or dam¬ 
aged by fire, water or otherwise • • # or by the leak¬ 
age or bursting of water pipes, or in any other way 
or manner, no part of said loss or damage is to be 
charged to or borne by the lessor in any case what¬ 
soever.” 

The heating apparatus remained in the possession and 
control of the lessor and the court held that his negligence 
in the management of the heating apparatus was not 
within the above provision of the lease and could not be 
construed so as to exempt him from liability. In constru- 
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i 

i 

j 
I 

I 
| 

j 

I 
I 

ing this provision of the lease, the court stated that tjhe 
expression “or in any other way or manner” did hot 
stand alone but immediately followed and was clearly a 
part of the specification relating to damage by water add 
should be construed as relating to the same subject matter. 

In the present case the phrase “or other cause whatso¬ 
ever” does not stand alone but follows immediately and 
is clearly a part of the specification relating to damage 
by water and must also be construed as relating to tlJat 
subject matter alone. 


IV 

The Instructions To The Jury Properly Stated The Law 
Of The Case. 

The Court instructed the jury that the landlord was 
under a duty to use reasonable care to render the hal^s, 
entrances and exits reasonably safe for those who have 
the right to use them. (App. 31). The Court also stated 
that the test to be applied was “whether reasonable cajre 
required the lighting of this stairway.” (App. 31). 


The appellants * objection to the Court’s instructions 
are found on page 10 of its brief under “Statement |of 
Points”. It is there stated that the Court erred in holding 
that there was an obligation upon the defendants to fumijsh 
and maintain a light on and over the stairway where plain¬ 
tiff fell. An examination of the Court’s charge to the jury 
(App. 30) reveals that the Court at no time stated th^it 
there was an obligation upon the defendant to furnish and 
maintain a light. This phase of the case was covered by the 
Court’s instruction which placed before the jury the de¬ 
termination of whether “reasonable care required tjio 
lighting of this stairway.” In other words, the Court d|id 
not rule that reasonable care would require that the stair¬ 
way be lighted, but told the jury that it was for the jui*v 
to determine whether, under the circumstances of this ca<ie, 
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a light was required in order to make the stairway reason¬ 
ably safe for the use of tenants. 

The second objection to the Court’s instruction which 
the appellant asserts is that the Court ruled that the lack 
of light for the period of time and under the circumstances 
involved herein constituted notice to the defendants of the 
actual fact that the light fixture was broken and would 
not light when the switch was turned. Again, an examina¬ 
tion of the Court’s charge does not reveal that such an 
instruction was given and no citation is given in appellants * 
brief to support this contention. The Court’s charge to 
the jury does show that the Court told the j'ury that they 
could presume notice if they found that lights were nec¬ 
essary and that lights were not supplied for such time as 
“would be reasonably presumed in the ordinary course 
of events that he did have notice,” but this instruction 
is coupled with the instruction to the jury on reasonable 
care cited above. 

Appellants’ third objection to the Court’s charge is the 
same as the one noted above in number two and appellants’ 
objection to the Court’s charge noted in its fourth point is 
the same as the objection noted in number one above. 

Appellants’ fifth objection is to the ruling by the Court 
that the lease was not a release of liability. We respect¬ 
fully submit that the construction of the lease (if it be 
assumed for the sake of argument that the lease was prop¬ 
erly introduced in evidence) was for the determination 
of th Court and the Court’s finding that it was not a valid 
release or that it was against public policy, represents a 
sound exercise of discretion by the trial court and should 
not be overruled. 


Conclusion 

We respectfully submit that the instructions and charge 
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to the jury were correct and that the finding of the jur^ is 
supported by the evidence. 

Lichtenberg & Barker j 
Wm. R. Lichtenberg 
Samuel Barker 
National Press Bldg. 
Washington, D. C. 
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United States Court of Appeals 

Distbict of Columbia. 

No. 9010. i 
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Abraham S. Kay, et al., Appellants , 

v. 

Estelle Cain, Appellee. 

| 

Appeal from the District Court of the United States for the 

District of Columbia. 
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REPLY TO APPELLEE’S BRIEF. 


Counsel for the appellants are of the opinion that the 
brief of the appellee should not be permitted to stand, un[ 
challenged. On their face, the quotations from texts and 
briefs, in appellee’s brief, appear to be in point, but, as 
we shall show to the Court, they consist, chiefly, of general 
statements of the law, which are not applicable to the case 
at bar. 

Furthermore, we cannot permit to pass unnoticed the 
statement, at page 5 of Appellee’s brief, to the effect that 
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our quotation from McCabe v. Mackay, 253 N. Y. 440, 171 
N. E. 699 was and is dicta. It is sufficient, in this regard 
to say that the Appellate Division of the Supreme Court 
of New York has not so regarded that case. 

In Schabel v. Onseyga Realty Co. (1931), 251 N. Y. S. 
280, 283 (233 App. Div. 208), the court said: 

In the absence of any obligation imposed by statute 
or express agreement, it has generally been held that, 
while a landlord is bound to take reasonable care to 
keep the common halls and stairways of his building 
reasonably safe for passage of tenants, and those law¬ 
fully using the same, he is under no obligation to fur¬ 
nish artificial light at night, although such light may 
be necessary for the safe use of such stairways and 
halls, unless there is some defective condition which 
calls for special warning. McCabe v. Mackay, 253 N. Y. 
440, 442, 171 N. E. 699; Brugher v. Buchtenkirch, 167 
N. Y. 153, 156, 60 N. E. 420; Hilsenbeck v. Guhring, 
131 N. Y. 674, 675, 30 N. E. 580; Stacy v. Shapiro, 212 
App. Div. 723, 726, 209 N. Y. S. 305; Lindsey v. Stern, 
203 App. Div. 615, 617, 197 N. Y. S. 106; Nadel v. 
Fichten, 34 App. Div. 188,189, 54 N. Y. S. 551; Gorman 
v. White, 19 App. Div. 324, 326, 46 N. Y. 1. 

The common law doctrine as announced in the McCabe 
Case was also followed in: 

Mulac v. Greentree Homes, Inc. (1939), 11 N. Y. S. 
2d 563, 564, 256 App. Div. 1107; 

Dexter et al. v. Fisher (1939), 11 N. Y. S. 2d 776, 777, 
256 App. Div. 738, 740; 

Owen v. Westchester Country Club, Inc. (1942), 35 
N. Y. S. 2d 200, 264 App. Div. 796; 

Tauber v. Home Owners Loan Corporation (1943), 45 
N. Y. S. 2d 293, 294, 267 App. Div. 766. 

The New York Courts have consistently adhered to the 
doctrine announced in the McCabe Case. They have ruled 
that, if the defective condition in the hallway or on the 
stairway, calling for a special warning, was a question of 
fact, by reason of the diversity of evidence, then the case 
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was one for the jury; otherwise, it was a question of law 
for the court. 

In the case at bar, there was no contention made by the! 
plaintiff that the stairway, upon which plaintiff fell, was 
in any wise defective. 

The case of O'Sullivan v. Norwood (cited by appellee, at! 
page 6 of her brief, as 8 N. Y. S. R. 388), 8 N. Y. St. Repts. 
388, 14 Daly 286, was decided in Common Pleas Court in| 
1887. That case does not correctly annunciate the law of 
New York respecting the issue before this Court. Indeed, 
it has been repudiated by the New York Courts. 

In Muller v. Menken (Super. Ct. New York City, 1893), 
26 N. Y. S. 801, 803 ( 5 Misc. R. 444), we find: j 

# * * The case of O’Sullivan v. Norwood, 14 Daly] 
286, holds that, if ordinary care requires that th^ 
stairs should be kept lighted in order to make therri 
reasonably safe for travel, it is the lessor’s duty tq 
light them. But this decision seems contrary to th^ 
consensus of opinion on the subject, and cannot, therej 
fore, be followed. 

Again, in Gorman v. White et al. (1897), 46 N. Y. S. 1, 2[ 
19 App. Div. 324, 326, we find the following: 

* * * The Hilsenbeck Case (131 N. V. 674, 30 N. El 
580), was decided after O’Sullivan v. Norwood, 14 
Daly, 286, which goes further in the direction of apL 
pellant’s contention than any case we have found iu 
this state. Indeed, it may be said that it stands quit^ 
alone in the position taken by it. But even that case 
does not assert that the mere failure to light a hall and 
stairwav constitutes negligence. 

! 

The appellants have asserted in their original brief that, 
one of the exceptions requiring the landlord to furnisji 
light over a stairway, in the absence of contract or agree¬ 
ment, was when the landlord had assumed that duty at the 
inception of the tenancy. The appellee, at page 6 of hep* 
brief, cites and quotes from Rhodes v. Fuller , 92 N. J. D. 
569, 572, 106 At. 400, as implying that it is the ruling ih 
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that case that the landlord must maintain lights over a 
common stairway at all times, once a tenancy has been es¬ 
tablished. That is not the ruling of the New Jersey Court. 
In that case,-the court points out that it is the duty of a 
landlord to maintain lights over a common stairway, IF 
THE LANDLORD ASSUMED SUCH DUTY. 

The sentence which appellee cites actually reads as fol¬ 
lows (the words in italics do not appear in appellee’s brief): 

• * * We think the true rule is that if a landlord as¬ 
sumes the duty of providing and maintaining a light 
upon a stairway, it continues thereafter to be his duty 
to exercise reasonable care to maintain a light there 

• until notice of its discontinuance has been given, and 
failure to perform such duty is negligence, and a ten¬ 
ant who is injured because of such negligence, whilst 
himself in the exercise of due care, is entitled to re¬ 
cover. 

It thus appears that appellee’s authorities sustain the 
appellant. 

Marcm v. Peabody (cited by appellee at page 6 of the 
brief a 9 Martin v. Peabody ), 228 Mass. 432, 117 N. E. 847, 
is a case "where the construction of a winding stairway was 
such that lights were cast upon it by moving elevator lights 
of the landlord. In that case, the court rightfully held that 
there w r as liabilitv because of the wrongful construction and 
maintenance of the stairway. This appellant concedes that 
there is liability for a landlord’s failure to maintain lights 
over a stairway when the stairway is so constructed and 
so maintained as to become a trap or a pitfall for one using 
the same. In the case at bar, there w T as no evidence tending 
to prove that the stairway where plaintiff fell was a hazard 
to a tenant either because of faulty construction or 
maintenance. 

Whitcomb v. Mason, 102 Md. 275, 282, 62 At. 749, 751, 
relied upon by the appellee, was a case where plaintiff sued 
for damages caused by the fault and negligence of the de¬ 
fendant in preventing the appellee from removing his fur- 
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nitnre from an office, rented by the plaintiff from defen-| 
dant, in time to prevent its destruction by fire. Judgment! 
was entered for the plaintiff and defendant appealed. The! 
case was reversed, “without a new trial”, “because the 
case made out by the record does not show the plaintiff! 
entitled to recover.” (p. 285) 

The quotation from that case, found in appellees’ brief, 
page 4, is a general statement of the law respecting defects 
and lack of repair of common hallways* etc. But, it does 
not apply to a case where the sole negligence relied upon 
is the failure to furnish light over a common stairway. 
That the Maryland Court intended the quotation found in 
appellee’s brief to be a general statement of law, but one 
which was not to be enlarged upon, is perfectly apparent by: 
a reading of the remainder of the paragraph, the sentence 
immediately following that quotation: 

* • • Whatever may be the true origin and character 
of this obligation of the landlord, it ought not to be i 
extended beyond the uses and purposes to which it is 
reasonable, from the situation and the nature of the 
building containing the demised apartments, to infer 
that the halls, stairways, &c., were intended to be sub- i 
jected in making the leases to the respective tenants. 

I 

The Maryland Court of Appeals then refused to extend 
the general law as stated in the quotation cited by appellee 
and reversed the case “without a new trial”. 

The appellee relies on and quotes from Tiffany on Land¬ 
lord and Tenant (1912), sec. 89, p. 628. However, counsel 
for the appellee did not read far enough in that eminent 
treatise. Sec. 89e, p. 635, sustains appellants’ view of the 
law: 


e. Obligation to Light Approaches. The landlord is 
under no obligation, in the absence of statute or con¬ 
tract to that effect, to light common passages, stair- j 
ways or other approaches (citing New Jersey, New 
York and Massachusetts cases), unless perhaps there 
is a special danger from unusual construction or by 
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reason of traps or pitfalls (citing Rhode Island, New 
York, Massachusetts and Iowa cases). 

The appellee relies upon a quotation from Restatement 
of the Law, Torts, sec. 360. That quotation is a general 
statement of the law, but it does not apply to the facts of 
this case. That is quite apparent by the preface to the sec¬ 
tions, one of which was quoted. Sec. 356, Restatement of 
the Law, Torts, is as follows: 

Except as stated in secs. 357 to 362, a lessor of land 
is not liable for bodily harm caused to his lessee or 

i others upon the land with the consent of the lessee or a 
sub-lessee by any dangerous condition whether natural 
or artificial which existed when the lessee took posses¬ 
sion. (Italics supplied.) 

There is no specific reference in Restatement of the Law 
to cases similar to the one at bar. 

Additional Case for Appellant. 

In Petrey v. Liuzzi (Apr. 16,1945),-Ohio App.-, 

61 N. E. 2d 158, judgment was entered on the jury’s ver¬ 
dict for the plaintiff. The defendants had moved for a 
directed verdict and, after verdict, had filed a motion non 
obstante veredicto. The Court of Appeals reversed and 
ordered a final judgment entered for the defendants. 

In that case, the defendants, landlords of the plaintiff, had 
removed the electric bulb and had cut off the electric cur¬ 
rent which lighted the dark stairway leading to the base¬ 
ment. Plaintiff claimed negligence because of the failure 
of the landlords to comply with a statute requiring lights. 
The Court of Appeals held that the statute did not apply 
to two or to three family dwelling houses such as that in 
which plaintiff was injured. The Court decided the case 
on the Common law. At page 160 of the opinion, we find: 

In 24 Ohio Jur. 934, the law is stated that: 
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The owner of an apartment house being rented to 
several tenants, with halls and stairways in common, 
owes no common law duty to keep such halls and stair¬ 
ways lighted during the night season. The mere alle¬ 
gation that halls and stairways were in a state of dark¬ 
ness at the time of the accident in the absence of a duty 
on the part of the owner to keep them lighted, is not 
actionable negligence. 




I 

i 
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Conclusion. 


Again, we respectfully submit, this case should be re¬ 
versed. 


Charles W. Arth, 

509 Albee Building, 
Washington 5, D. C. 

John H. Burnett, 

600 F Street, N. W., 
Washington 4, D. C. 
Attorneys for Appellants. 
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